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PREFACE 


Montesquieu has declared his intellectual independence in the 
Esprit with the dictum: “Et moi aussi, je suis peintre, ai-je dit avec Cor- 
rége”.1_ But his debt to predecessors in the field of political specu- 
lation is obviously great, and it is generally agreed that the Esprit has 
drawn freely from a wide array of sources: among others, classical anti- 
quity, Machiavelli, Bodin, Descartes, Spinoza, Grotius, Puffendorff, 
Vico, Gravina, the English publicists, Boisguillebert, the Abbé de St. 
Pierre, Melon, the récits de voyages. In certain cases these sources 
have been studied with considerable detail: particularly extensive 
investigations have been made of the influence of Machiavelli,2 Bodin,? 
Descartes,* Spinoza,° the English publicists,® the récits de voyages.” 


At first glance there would appear to be no need for a similarly 
detailed investigation of the classical sources of the Esprit. That 
classical antiquity exerted considerable influence on that work is clear 
enough; as much is indicated by the wealth of illustrative material, 
taken from a wide range of philosophers,’ historians,9 moralists,1° 


1 Esprit, Pref., § 16. In referring to the Esprit, I indicate the book by Roman numeral, 
the chapter by Arabic numeral, and the paragraph by prefixing the diacritical mark §. 
2F, Sclopis, M. et Machiavel; Levi-Malvano, M\ e Machiavelli. 

3. Fournol, Bodin, Prédécesseur de M. 

4A. Buss, “M. und Cartesius”, in Philosophische Monatshefte, 1869-70, pp. 35-68; G. 
Lanson, “De I’Influence de Descartes sur la littérature francaise”, in Revue de métaphysi- 
que et de morale, 1896, pp. 517-50. 

5C. Oudin, Le Spinozisme de M. 

6C. Cestre, “Les Sources anglaises de l’Esprit des Lois”, in Revue philomathique de Bor- 
deaux, 1909, pp. 145-58; J. Dedieu, M. et la tradition politique anglaise ex France. 

7M. Dodds, Les Récits de voyages, sources de VEsprit des Lois de M. 

8 Aristotle, Cicero, Epicurus, Favorinus, Philo Judaeus, Plato, Porphyry, Sextus Empiricus. 
9 Agathias, Ammianus Marcellinus, Appian, Arrian, Aurelius Victor, Caesar, Capitolinus, 
Cassiodorus, Dio Cassius, Diodorus Siculus, Dionysius of Halicarnassus, Eusebius, Evagrius, 
Flavius Vopiscus, Florus, Hanno, Herodian, Herodotus, Jornandes, Josephus, Justin, Livy, 
Nepos, Plutarch, Polybius, Priscus, Procopius, Sallust, Socrates, Sozomen, Suetonius, Taci- 
tus, Thucydides, Valerius Maximus, Velleius Paterculus, Xenophon, Zonaras, Zosimus. 


10 Plutarch, Seneca, Tertullian. 
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orators,11 rhetoricians,12 poets,!3 letter-writers,14 scientific writ- 
ers,15 compilers,1® jurisconsults,17 legal compilations. 18 


But after all, if the texts that Montesquieu cites and the examples 
that he adduces give some idea of the range of his information, they 
do not suffice to indicate adequately the réle of antiquity in fashioning 
his political ideas. For one thing critics have noted a tendency in 
Montesquieu to cite a given authority by way of illustration of some 
concept or other and to omit subsequent reference to the same au- 
thority when there is a more or less definite case of borrowing.19 
Again, even if Montesquieu does not deliberately conceal his sources, 
the initial impulse in the case of a definite tenet of his political creed 
may have been given by a classical text or certain classical texts that 
may have slipped into the limbo of forgotten things at the time of the 
composition of the Esprit. For example, in discussing the balance of 
powers as a means of obviating the dire consequences of excessive 
strength concentrated in the hands of one man or of one group (Esprit, 
X, 4 ff.), Montesquieu cites certain historical instances of the manner 
in which the balance of powers functioned in antiquity. But there 
is no direct reference to any one of the rather numerous classical texts 
that specifically advocate apportioning power in the state among 
various groups with a view to avoiding the tyranny of any one group.2° 
Yet, as I shall have occasion to point out, this particular idea was a 
commonplace of ancient political speculation. It is hardly likely that 
he was not acquainted with any of the ancient texts that stress the 
idea, and it is unlikely that these ancient texts were not partially in- 
11 Aschines, Andocides, Cicero, Demosthenes, Lysias, Pliny the Younger. 

12 Aristides, Curius Fortunatus, Dio Chrysostomus, Julian, Libanius, Philostratus, Quinti- 
lian. 

13 Homer, Horace, Juvenal, Lucretius, Martial, ‘Ovid, Virgil. 

14 Cicero, Julian, Pliny the Younger. 

15 Pliny the Elder, Ptolemy, Strabo. 

16 Athenaeus, Aulus Gellius, Festus Avienus, Photius, Pollux, Stobaeus, Suidas, Xiphilin. 
17 Gaius, Paul, Ulpian. 

18 Digest, Institutes of Justinian, Justiniam Code, Theodosian Code. 

19 Cf, Fournol, Bodin, Prédécesseur de M., p. 150; Levi-Malvano, M. e Machiavelli, p. 3; 
Dedieu, M. et Ia tradition politique anglaise, pp. 225, 313; Dodds, Récits, p. 158.—Thus 
M. (Esprit, VIII, 2, § 8) remarks that “ceux qui corrompirent les républiques grecques 
ne devinrent pas toujours tyrans. C'est qu’ils étoient plus attachés 4 l’éloquence qu’a 
art militaire”, But he neglects to add that precisely the same generalization is to be 
found in Aristotle’s Politics, V, 5, p. 1305a (cf. p. 285, note 30). 

20 Cf. pp. 128-30 of the present work.—The only reference in the Esprit (cf. XI, 17, 
§ 4) to any of the texts that I shall present in this connection is the statement in Poly- 
bius (VI, 13) that foreigners were wont to think of Rome as an aristocracy; but the 


reference is parenthetical and @ propos of M.’s analysis of the balance of powers as it 
functioned at Rome. 
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strumental at least in bringing to his attention a fundamental aspect of 
his theory: the system of checks or balances as a means of promoting 
the welfare of the state. It is evident that the texts actually cited and 
discussed in the Esprit would not give an adequate idea of the classical 
influence involved, and that to indicate adequately the réle of anti- 
quity in the elaboration of Montesquieu’s ideas, it would be necessary 
to go far beyond these texts. 


Now, although the existence of the classical influence has been 
remarked upon by practically all those who have studied Montesquieu’s 
works and ideas with some detail, by Vian, Sorel, Koch, Faguet, Brune- 
tigre, Dedieu, Klemperer, and the rest, there has been as yet no de- 
tailed investigation of the classical sources comparable in extent and 
completeness to the other monographs that I have mentioned above. 
The only comprehensive survey that is bolstered up by documentary 
evidence is that of Dedieu,2! and this professedly is only an outline 
and a brief one of ten pages. There is a more or less casual analysis 
of the Aristotelian influence by Barthélemy-St. Hilaire in the preface 
and notes of his translation of Aristotle’s Politics; Flach (Revue politi- 
que et littéraire, 1909, pp. 3-7, 27-33) has made a general study, in- 
adequately documented, of the Platonic influence; and there are a 
number of other discussions scattered among the various editions of 
the Esprit, among books and articles dealing specifically with that 
work or with Montesquieu, and among works of a more general nature. 
Consequently if one would seek in the critical literature dealing with 
the Esprit an analysis of the classical elements involved in a given 
discussion, it would be necessary to look through a mass of scattered 
material to find what one sought and what one would find would be 
in many cases quite inadequate. 

Perhaps the chief consideration that has hitherto deterred investi- 
gators from undertaking a survey of the classical sources of the Esprit 
is the all-inclusive nature of the work. There is much truth in Brune- 
tiére’s terse comment: “Il y a trop de choses dans l’Esprit des Lois, 
trop diverses, et un plan trop vaste”’.22 Besides discussing political 
theory and practice, it deals with laws of every description and contains 
a number of more or less digressive historical, economic, and socio- 
logical disquisitions, to say nothing of a lengthy excursus on the rise 
of feudalism (Esprit, XXVIII, XXX, XXXI). To analyze the classical 


21M., pp. 39-49. 
22 Questions de critique, p. 97. 
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elements involved in all these discussions would be a tremendous task, 
the results of which would cause the respectable bulk of the Esprit 
to dwindle into insignificance by comparison. 


There is a method of approach however that will narrow the field 
of investigation and that at the same time will reach the core of that 
rudis indigestaque moles that is the Esprit. After all, what is the 
fundamental objective of the work? Is it, as the title would imply, 
an interpretation of ancient and modern laws in accordance with the 
enlightened viewpoint of the author? Is it a species of handbook for 
the use of legislators? Is it an exposition of the underlying laws, the 
observance of which would make the body politic function with the 
regularity of a well-ordered cosmos? Is it, as the huge mass of illus- 
trative material would seem to indicate, a series of object lessons drawn 
from the past? Is it an attempt at vulgarization of political science? 
The Esprit des Lois seems indeed to have all these objectives in mind; 
and yet they are subordinated to the supreme objective, which is the 
exposition of Montesquieu’s political philosophy. For after all, the 
Esprit constitutes a political system or philosophy or whatever one may 
choose to call it: a series of pronouncements on a wide range of po- 
litical topics. This congeries of ideas is a crazy-quilt affair, inter- 
spersed as it is with historical disquisition, dramatic improvisation, 
and de l’esprit sur les lois, to cite the well-known remark of Mme Du 
Deffand; but it is a system nevertheless. 


It is my purpose in the present investigation to present this system 
of the Esprit as a coherent whole and to investigate the classical basis 
on which it is grounded.?® At the very outset a definite statement of 
method is essential. 


To present the doctrine of the Esprit as a logical whole involves 
eliminating a great amount of material and rearranging what remains 
in the interests of clarity. The danger of distorting the author’s view- 
point in a procedure of this sort is obvious. Hence I have been at 
great pains in the Introduction to explain, with what may seem to be 
excessive detail, 1) what sort of material was eliminated; 2) why the 
rearranging of the remaining material was deemed necessary; 3) what 
23 No matter to what an extent these ideas may have been a priori, they must have been 
based upon some previous experience or document. Is it not somewhat of an exaggeration 
to maintain, as does Lanson (Revue de métaphysique et de morale, 1896, p. 543) that 
“pas une vérité n’y [i. e., in the Esprit] est établie sur l’expérience; on n’y trouve pas 


une affirmation qui n’y soit rattachée 4 des principes antérieurement établis”, But after 
all, the demonstration of these principles must have been based on some data or other, 
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methods were employed in arriving at a logical exposition of Montes- 
quieu’s political doctrine. My aim has been to give a faithful repro- 
duction of Montesquieu’s thought, albeit following a different logical 
pattern; and to that end in presenting his political ideas I have em- 
ployed his phraseology throughout. : 


With respect to the classical texts to be considered in this con- 
nection, I have attempted to narrow the field of investigation to cer- 
tain definite limits. In general I have confined ‘the discussion to 
Greece and Rome, to the downfall of the Western Empire.24 Within 
these limits I have drawn upon the works that Montesquieu has actu- 
ally named in the Esprit and have supplemented them by others that 
he may have known and utilized, not going beyond the scope indicated 
by his own references.?5 


In the case of the classical texts that are presented, it will be noted 
that I have considered each tenet of Montesquieu’s political doctrine 
in turn and have attempted to show the trend of political thought in 
antiquity as it bore upon that particular phase of the doctrine; I have 
not adopted the procedure of taking up individual authors in order to 
indicate what features in each were adopted in Montesquieu’s system.?® 
There are several inherent disadvantages in the latter type of investi- 
gation. It creates the impression, generally unwarranted, that Montes- 
quieu derived each feature of his political doctrine from a definite 
individual.27_ But even where there are undoubted borrowings or 
striking analogues, the examination of each classical source in turn 
would resolve itself into a series of isolated judgments: a type of pre- 
sentation that would be quite lacking in unity and coherence. 


I have decided therefore to adopt the method of considering in 
turn the individual propositions of Montesquieu’s political creed and 
presenting all possible analogues. But even where classical parallels 


241 make an exception in the case of certain more or less Utopian idealizations of Ori- 
ental institutions, such as the Cyropsedia of Xenophon and the account of Egypt in the 
Historical Library of Diodorus Siculus. ; 

25] eliminate, for example, archaeological considerations; likewise texts that were dis- 
covered after the publication of the Esprit: the Athenien Republic of Aristotle, the 
Gortynian Laws, the Oxyrhyncus Papyri, and such portions of Cicero’s Republic as were 
not known prior to the discovery of the Vatican MS by Cardinal Mai. 

26 That, for example, is the procedure adopted by Dedieu in his survey of the classical 
sources; cf. note 21. 

27 As much seems to be implied by Dedieu (M., p. 59): “Il y a grande apparence que le 
mystére de la composition [de l’Esprit] et celui de sa signification s’éclairerait d’une vive 
lumiére si l’on parvenait 4 restituer chacun de ses livres, chacun de ses chapitres 4 !’auteur 
qui les inspira”. It would simplify matters enormously of course to assign this chapter 
of the Esprit to Aristotle, that to Plato, another to Machiavelli, but— 
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exist, there are various possibilities: 1) Montesquieu may have been 
directly influenced by the parallel in question; 2) he may have been 
only indirectly influenced, other sources being equally potent in form- 
ing his definitive viewpoint; 3) he may have drawn his inspiration 
from some intermediate source, based upon the classical parallel in 
question; 4) he may have been influenced by some other source quite 
independent of the classical parallel. Hence it should be borne in 
mind throughout that I present significant parallels rather than defi- 
nite sources. 

After all, the conclusions that Montesquieu arrives at with respect 
to any definite tenet of his political system represent the sum total of 
his experience, his reading, and his reflections. The ultimate source 
study of his ideas will not focus its attention upon any particular source 
or group of sources, but will consider as far as possible the totality of 
sources involved. These will be weighed in the balance of chrono- 
logical considerations and logical possibility, will be judiciously ap- 
praised, and the result of this ultimate synthesis will be an illuminating 
approach to the study of the Esprit. As I have previously indicated, 
many of the important parallels (which would seem to be a safer label 
than “sources’’) requisite for this synthesis have already been accumu- 
lated. What I intend to do in the present investigation is to add to 
these parallels those which are to be found in classical antiquity. In 
other words, I will attempt to analyze the trends of classical thought, 
as evidenced in theory and practice, in the political matters that are 
discussed in the Esprit: my aim is to establish the classical background 
of its political doctrine. 

As any one working with classical texts is ‘for the most part mov- 
ing over familiar ground which has been often and ably investigated”’,28 
it would be an endless task to indicate secondary works in which given 
texts are quoted and discussed. I have adopted the policy of merely 
indicating in every case the original citation, except when a direct 
parallel has been drawn between it and a corresponding passage of the 
Esprit. I have indicated in the Bibliography some of the classical 
Wegweiser that have proved helpful. 

For purposes of reference I have included an index of the topics 
discussed in the body of the investigation. 

I should like to acknowledge my indebtedness to Professor Mornet 
of the Sorbonne, who suggested the subject of the present investiga- 


28 Lecky, History of European Morals, I, p. xi. 
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tion, and to Professor G. L. van Roosbroeck of Columbia University, 
whose encyclopaedic knowledge of the eighteenth century h@s been 
available to me at all times. I wish also to express my appreciation of 
helpful suggestions offered by Professors N. G. McCrea, F. G. Moore, 
and J. L. Gerig of Columbia University. 

L. M. L. 
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PART I 
THE POLITICAL DOCTRINE OF THE ESPRIT DES LOIS 


An essential preliminary task in presenting the political doctrine 
of the Esprit is to disentangle it from the “chaotic mass of good things 
gone astray”! in which it is embedded. The undertaking obviously 
involves the elimination of a great deal of material, everything in fact 
that does not bear directly upon the fundamentals of Montesquieu’s 
political system. 

* * ® 

At the very outset I have eliminated in their entirety certain books 
of the Esprit as having little or nothing to do with Montesquieu’s po- 
litical theories. I refer to those portions of the text that Montesquieu 
himself has characterized as extraneous in the very title of his work: 
“De l’Esprit des Lois, a quoi Pauteur a ajouté des recherches sur les 
lois romaines touchant les successions, sur les lois frangaises et sur 
les lois féodales”. These recherches are embodied in Book XXVII 
(“‘...lois romaines sur les successions’), Book XXVIII (“...lois 
civiles chez les Francs’), and Books XXX-XXXI (“... lois féodales’’). 
It is generally conceded that this material is extraneous.2 But as a 
matter of fact the last part of Book XVIII, beginning with Chapter 
XXII, is likewise digressive and should be discarded in a study of this 
nature. As Parrelle has pointed out,? these last chapters, together 
with Books XXVIII, XXX, and XXXI, form a complete treatise on the 
origin and first centuries of the French monarchy. . 

I have also omitted from the discussion Books XXVI and XXIX. 
Book XXVI rings in endless changes on the rather obvious position that 
different types of laws must not be confused;* whereas Book XXIX 


1Dargan, The Aesthetic Doctrine of M., p. 198. 

2Cf. A. Sorel, M., p. 76; Brunetiére, Questions de critique, p. 89; Barckhausen, M., ses 
idées et ses ceuvres d’aprés les papiers de la Bréde, p. 256; Dargan, op. cit., p. 199; 
Klemperer, M., II, p, 281. 

3 Edit. of M.’s CEuvres, Paris, 1826, note on Esprit, XVIII, 31, § 2. 

4 Cf. Destutt de Tracy, Commentaire, p. 388: ‘“‘Sous un titre assez énigmatique [i. e., Des 
lois, dans le rapport qu’elles doivent avoir avec l’ordre de choses sur. lesquelles elles sta- 
tuent], tout ce livre se réduit 4 un seul point: qu'il ne faut point se décider sur une 
question, par les motifs qui ont déterminé 4 l’égard d’une autre d’une nature toute 
différente. Cela est trop évident pour que personne soit tenté de le nier”. 
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contains detailed directions for the composition of laws and is a species 
of manual for prospective legislators. . 

I likewise eliminate most of Book XI, including the famous sixth 
chapter on the English constitution. 


It has been remarked that Book XI (and particularly Chapter VI) 
has so little in common with the preceding books of the Esprit, that it 
seems to be part of a different work.5 Certainly the monarchy as 
Montesquieu envisages it in Books II-VIII differs radically from that 
described in Book XI, Chapter VI. But this last is specifically Eng- 
land, whereas the monarchical government of Books II-VIII, however 
closely it may resemble that of France,® is the monarchy in general. 
After all Chapter VI of Book XI is not intended to supplement Montes- 
quieu’s account of the monarchy given in the preceding books;? it 
gives an illustration of the manner in which the principle of the bal- 
ance of powers may successfully function in a modern state. 

What is Montesquieu’s procedure in Book XI? He first gives a 
definition of liberty, which he finds exists only in moderate states. 
“Mais elle n’est pas toujours dans les Etats modérés; elle n’y est que 
lorsqu’on n’abuse pas du pouvoir; mais c’est une expérience éternelle 
que tout homme qui a du pouvoir est porté 4 en abuser” (XI, 4, § 1). 
But there is a way out of the impasse. “Pour qu’on ne puisse abuser 
du pouvoir, il faut que, par la disposition des choses, le pouvoir arréte 
le pouvoir’. The balance of powers is discussed in Book XI therefore 
as an effective means of preserving the liberty of the state. 


But it does not suffice to present the principle. Montesquieu seeks 
examples of its functioning: “Je voudrois rechercher, dans tous les 
gouvernements que nous connoissons, quelle est la distribution des 
trois pouvoirs, et calculer par 1a les degrés de liberté dont chacun 
d’eux peut jouir”. This statement occurs at the end of Book XI (Chap- 
ter XX) and probably applies to such polities as Montesquieu has not 
yet analyzed from the viewpoint of the distribution of powers.8 Yet 


5P. Janet, Rev. politique et littéraire, 1871, p. $58; J. Schvarcz, M. und die Verent- 
wortlichkeit der Rathe, p. 25; Solazzi, Le dottrine politiche di M., pp. 146-52; Struck, 
M. als Politiker, pp. 9, 221. 

6 Cf. my discussion, p. 99. 

7 Cf. Struck, op. cit., p. 134. Faguet’s effort to incorporate the features of the govern- 
ment of England in M.’s general political doctrine (Politique comparée de Montesquieu, 
Rousseaw et Voltaire, p. $6) is not particularly successful. For example, how is one to 
reconcile the important réle that the people play in Chapter VI, Book XI, by reason of 
their representatives in Parliament and their right to sit on juries with the absolute de- 
privation of political power that is their lot in Books II-VIII? 

St might, of course, be interpreted in such a manner as to include the governments 
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the excerpt applies as well to the governments that he has already dis- 
cussed: England, the Greek States, Rome; if Montesquieu had placed 
it after Chapter V, his point of view would have been clear and he 
would have eliminated much of the confusion caused by Book XI. 
England is his first example: inasmuch as it is devoted to liberty 
(XI, 5, § 2), the doctrine enunciated in XI, 4, § 2 that “il faut que...le 
pouvoir arréte le pouvoir” will be exemplified in a striking manner 
(XI, 5, § 3). But this does not mean that all governments are hence- 
forth to adopt English institutions exclusively.2 That England is an 
example and not a model, that it is a particular instance of the func- 
tioning of the distribution of powers and not the ultima Thule of po- 
litical practice, is indicated by the following fact. The three powers 
in England, as Montesquieu analyzes them, are not the executive, 
legislative and judicial powers that he had postulated in XI, 6, § 1. 
As the judicial power in England, according to Montesquieu’s inter- 
pretation, is a species of anonymous affair, the identity of the jurors 
being a matter of indifference, it is “en quelque facon nulle” (XI, 6, 
§ 32). There are only two powers left, the executive and the legisla- 
tive. The only manner in which England keeps the magic number of 
three is to divide the legislative power into two component parts, the 
Lords and the Commons; and thus in England the three powers that 
counteract each other are the king, the House of Lords, and the House 
of Commons (XI, 6, § 32). It is not the particular combination of 
powers in the English constitution, it is the fact that they are so well 
combined that arouses Montesquieu’s enthusiasm.1° 
In my discussion therefore I have considered what is really an 
integral part of Montesquieu’s political doctrine, his definition of 
liberty and the proposition that the balance of powers is an effective 
means of preserving that liberty ; but I have not included the examples 


that M. has already analyzed: “I should like to discuss the manner of distribution of the 
three powers in all the governments of which we have knowledge (and I have already 
done so in the case of England, Greece and Rome)”. 

9“Non suadere voluit Montesquivius ut Anglicam constitutionem suam facerent Franci.. . 
Plantam illam extranei soli ita integram in quemcumque continentis Europae tractum 
transferre, absurdum profecto foret; nec tamen ulla est ratio, quam ciere possint ei, qui id 
consilium Montesquivio tribuant, nisi quod impense laudaverit Anglicam constitutionem”: 
Heemskerk, De Montesquivio, II, p. 11. Cf. Lanson, M., p. 11. 

10Jr¢ has been observed that M.’s discussion of the balance of powers as it functions in 
England is based upon a mistaken conception of the English constitution (cf. G. Koch, 
M.s Verfassungstheorie, p. 22; E. Fuzier-Herman, La Séparation des Pouvoirs, p. 283; 
E. d’Eichtal, La Souverainté du peuple et du gouvernement, p. 135 ff.; O. W. Holmes, M., 
p- xiii; Dedieu, M., p. 172; Struck, M. als Politiker, p. 17). It is beyond the scope of 
the present study to discuss the point. 
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that he cites in proof of his position: England, ancient Greece and 
Rome. 

Finally I have discarded a great deal of digressive or illustrative 
material: historical summaries like those of the careers of Charles 
XII (X, 13) and Alexander the Great (X, 14), intended to illustrate 
Montesquieu’s version of the ideal conqueror; rhetorical outbursts like 
that against the Inquisition (XXV, 13), cited in connection with Mon- 
tesquieu’s plea for tolerance; aphorisms like the famous definition of 
despotism (V, 13), that add nothing to the doctrine proper. 


* * * 


The question now arises: in the case of the remaining material, 
which may be fairly considered to bear directly on the political system 
of the Esprit, would it not suffice to make an analyse raisonnée, utiliz- 
ing the author’s own order for that purpose? That method has been 
followed in some of the numerous analyses of the work,11 which to a 
certain extent at least are discussions of its political ideas. Yet after 
all these particular analyses do not purport to give more than a synop- 
sis of the work’s contents; or else they constitute a running commen- 
tary. For the purpose of the present investigation, a definite and 
logical plan is essential; otherwise our discussion will involve an ac- 
cumulation of heterogeneous odds and ends. Does Montesquieu adopt 
a plan of this sort for the Esprit? 

Various critics have answered the question in the affirmative, 
utilizing in certain cases the distinctions established by Montesquieu 
himself. Originally he intended to divide the work into five parts:12 
to publish a work in five volumes, to be followed by a supplementary 
volume.!° This division was adopted in the edition of 1750:14 

1) Books I-VIII. Des lois en général. Natures et principes 
des trois gouvernements. 

2) Books IX-XIII. Armée, liberté politique, impéts. 

3) Books XIV-XIX. Climat, terrain, moeurs et maniéres. 

4) Books XX-XXIII. Commerce, monnaie, population. 


11 Cf. D’Alembert, Eloge (reprinted in Laboulaye, edit. of M.’s CEuvres, III, pp. 65-80); 
Bertolini, Analyse raisonnée (reprinted in Laboulaye, op. cit., III, pp. 3-62); Destutt de 
Tracy, Commentaire sur VEsprit des Lois; A. Franck, Revue contemporaine, 2e sér., III 
(1858), pp. 49-87; L. Vian, Histoire de M., p. 244 ff.; V. Klemperer, M., II; W. Struck, 
M. als Politiker. — The analysis of Destutt de Tracy is the most exhaustive and by no 
means the least profound. That of Struck, which is remarkably acute if obviously pre- 
judiced, covers only the first eleven books, 

12 Letter to Guasco, Feb, 20, 1747 (Correspondance, I, p. 435). 

13 Letter to Cerati, Mar. 31, 1747 (Correspondance, I, p. 440). 

14 Cf, Laboulaye, Geuvres, III, p. lv. 
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5) Books XXIV-XXVI. Religion, rapports des lois religieuses 
et les lois politiques et civiles. 


¥ 
6) Books XXVII-XXXI. Histoire des lois romaines touchant 
les successions, des lois de France et des lois féodales. 


According to Gébelin:15 “Ces six parties nous [indiquent] un plan, et 
leur omission a été pour beaucoup dans la légende du désordre de 
lEsprit des Lois’. 

Superficially, indeed, the above outline corresponds to the subject- 
matter of the Esprit; but closer analysis indicates that it is quite in- 
exact and would tend to give a false impression of the text. 

For example, Part I of the plan (Books I-VIII) purports to con- 
sider the laws in general and the nature and principes of the three 
types of government. But why not include under the category of the 
laws in general Book XXVI, which deals with the confusion arising 
in the functioning of certain types of laws? And should not Book 
XIX (De la maniére de composer les lois) be included in the same © 
category ? — Again, Book VI is really a treatise on criminal law and 
has only the most tenuous relationship with the principes: it is con- 
nected, in reality, with Book XII,1® which, despite its title (Des lois 
formant la liberté politique dans ses rapports avec le citoyen), is part 
and parcel of the treatise on criminal law. As for Part 2 of the above 
plan, Books IX and X, which are concerned with the defensive and 
offensive military power of the state, have no apparent connection 
with Books XI-XIII. But the latter books in turn are only super- 
ficially related to each other, although Montesquieu attempts to link 
them together by using the word “liberty” in the title and frequently 
in the text.. Book XI is a treatise on the balance of powers in England 
and among the ancients; Book XII is, as we have seen, a dissertation 
on the criminal law; Book XIII discusses the levy of taxes. 

Part 3 (Books XIV-XIX) purports to deal with “climat, terrain, 
moeurs et maniéres”. Books XIV-XVII ostensibly deal with climate, 
for so their titles indicate.17 As a matter of fact, while that is true of 
Books XIV and XVII, Book XV deals with slavery, and, as Jameson 


15 Lg Publication de Esprit des Lois, p. 9. Franck (Revue contemporaine, 2e sér., IIL. 
(1858), p. 56, and Zévort, M., p. 169, have likewise utilized these six divisions in at- 
tempting to demonstrate the unity of the Esprit. 

16 Cf. W. Struck, M. als Politiker, p. 213. 

17 Book XIV: Des lois dans le rapport qu’elles ont avec la nature du climat; Book XV: 
Comment les lois de l’esclavage civil ont du rapport avec la nature du climat; Book XVI: 
Comment les lois de l’esclavage domestique ont du rapport avec la nature du climat; Book 
XVII: Comment les lois de la servitude politique ont du rapport avec la nature du climat. 
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has pointed out,18 the effects of climate are hardly ever discussed 
therein. The same is true of Book XVI, which deals chiefly with 
polygamy. Part 5 (Books XXIV-XXVI) is supposed to consider reli- 
gion and the relation between religious laws and political and civil 
laws. But there is no connection between much of Book XXVI (par- 
ticularly Chapters III-VI) and the preceding books. 

Lanson has established a somewhat different division: if this is 
adopted, “toute la confusion apparente se débrouille”’.19 He divides 
the Esprit into three parts. Part 1 (Books I-XIII) considers “les choses 
en soi”; Part 2 (Books XIV-XXVI) “les données dans l’espace”’; Part 
3 (Books XXVII-XXXI) “les données du temps”.?° Part 1, according 
to this conception, contains definitions that Montesquieu establishes 
a priori: such problems as education, the position of women, criminal 
law and the like, are considered in connection with these a priori dicta 
and are solved by abstract reasoning. Part 2 considers political mat- 
ters such as slavery, population, religion and so on from the point of 
view of the state as an institution subjected to external forces. Part 
3 contains historical illustrations of the foregoing matters. 

Let us examine these distinctions. In Part 1 of this plan, Book 
XI contains little of the a priori element; as we have seen, it is essen- 
tially a study of the balance of powers, as observed in England and in 
antiquity. As for Part 2, we have seen that the discussion of slavery 
and domestic problems which we find in Books XV and XVI respec- 
tively is in reality quite independent of Montesquieu’s theories anent 
the effects of physical forces. The same may be said of Books XXIV- 
XXV, which discuss religion, and Book XXVI, which considers the 
various cases of confusion in the laws. Such matters as these are but 
remotely connected with the concept of a state as something subjected 
to external influences. Finally, does Part 3 of Lanson’s plan consti- 
tute an illustration of the subject matter of Parts 1 and 2? If so, pre- 
cisely what does it illustrate? Montesquieu’s principes, his differen- 
tiation of the three (or rather four) types of government, his ideas 
anent physical causes or customs and manners, or his more de- 
tailed consideration of education, criminal law, luxury, mili- 
18 Montesquieu et V’esclavage, p. 255. Cf. Dedieu, M., p. 205; Klemperer, M., I, p. 146; 
also my discussion, pp. 14-15, 

19 Revue de métaphysique et de morale, 1896, p. 541; the scheme is reproduced in Lan- 
son’s M., pp. 5-8. For a discussion of Lanson’s classification, cf. Klemperer, II, pp, 286- 


88. 
20 He eliminates Book XXIX from the discussion. 
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tary power, taxation and the like? There is practically nothing of all 
this in Part 3. Therein we find personal interpretation of a mass of 
involved data, which is not considered in accordance with a definite 
set of previously established principles and maxims. 


The most elaborate attempt to display the essential unity of the 
Esprit is that of H. Barckhausen.21 Rejecting Books XXVII-XXVIII 
and XXX-XXXI as extraneous and considering as the fundamental and 
unifying principle of the Esprit the problem of the preservation of the 
social group, he develops the following system: 

I. Conditions de conservation des sociétés civiles. 


1. Conditions directes, ou conservation des éléments constitutifs de 
toute société civile. 


Livres 
Pes ee Elément personnel=Gouvernement ............... 2- 8 
uni hs 
Gonrcevacion ? réel Sah EFEICOILE ne. SO seas, sich nes 9-10 
des Eléments site ti the Elément personnel=Citoyens .................0. 11-12 
u 
4 —— _ réel at Patrimoines ote tis aye cute crates 13 


2. Conditions indirectes ou relatives de chaque société civile avec 
les agents extérieurs. 


Milieux parti- ( Milieu cosmique: Climat ...... 14-17 


culiéres 4 Mibeaipliysiqve V foncier: Terrain ....... 18 
chaque so- 
Raisons ciété Milieu moral: Esprit général de la nation ............ 19 
prec ies Soc. semblables: Transactions commerciales ......... 20-22 
Sociétés en 
Soc. familiale: population ...... 23 
général : 
: caine dissemblables | Sochireligicuses.(s..ax)snciens. [ea0es 24-25 


Il. Application des conditions de conservation des sociétés civiles. 
1. Choix des conditions applicables 4 chaque ordre des choses. . .26 
2. Mode d’application de ces conditions ......... Pick. kates ees29 
It will. be seen that Barckhausen’s classification suggests Lan- 
son’s,22 and his system is subject to much the same type of objection. 
Highly ingenious though it is, it introduces a logical pattern that does 
not answer to the données of the Esprit.?% 


21 M., ses idées et ses ceuvres d’aprés les papiers de la Bréde, pp. 264-65. 

22 Klemperer, (M., II, p. 286) asserts (on what authority he fails to say) that Lanson’s 
study was unknown to Barckhausen, pee 

23 It is interesting to note that both Lanson and Barckhausen came to distinguish the 
definite and orderly classification that they postulate only after long study of the Esprit 
(Lanson, Revue de Métaphysique et de Morale, 1896, p. 541; Barckhausen, M., ses idées et 
ses euvres, p. 255). But what manner of clarity is this that eludes two acute critics for 
so many years? 


. 
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Other critics have noted the confusion of the work.24 For Desing?® 
the Esprit is a work “in quo nihil fere est, quod cohaeret”. One is 
tempted to add with the Abbé de la Porte?® that the Esprit is a “laby- 
rinthe ou I’on se perd; c’est le portefeuille d’un homme d’esprit... Ce 
ne sont que des anneaux qui ne forment pas une chaine’.2” Schérer 
considers that one should regard the Esprit as a series of isolated chap- 
ters or essays on commerce, money, religion and the like.28 Faguet 
holds that “peut-étre que ce qu’il y a de mieux a faire est de le [i. e., 
Montesquieu] décrire par parties”.29 Dargan points out?® that the 
first book of the Esprit, ostensibly containing its plan, is a “superficial 
outline, which introduces to nothing [Montesquieu] subsequently 
writes”. To adopt the order of the Esprit would inevitably lead to con- 


fusion. 
cd * * 


The critics who in analyzing Montesquieu’s ideas have given up 
the idea of following his order?! have been enabled thereby to give a 
logical presentation of the political ideas contained in the Esprit. But 
to revamp one or the other of these analyses for the purposes of the 
present study would in itself represent no inconsiderable task and the 
result would be of necessity unduly synthetic. 


24 Even Barckhausen, perhaps M.’s most extravagant panegyrist, must needs admit the 
existence of a certain amount of désordre in the Esprit (op. cit., p. 253 ff.); but there 
is just as much, he claims, in the Politics of Aristotle. The analogy is rather weak. The 
Esprit is a work prepared for the press under its author’s eye; the Politics represents a 
series of lecture notes (if not, indeed, the notes of Aristotle’s disciples), not published 
until several centuries after Aristotle’s death: to say nothing of details, there is variance 
among editors with respect to the order of the eight books of which the Politics is com- 
posed (Cf. Newman, edit. of Politics, II, p. xx ff.; Barker, Political Thought of Plato 
and Aristotle, p. 255 ff.). The désordre of the Politics as we have it is hardly to be 
attributed to Aristotle. 

25 Spiritus Legum bellus an et solidus sit; cited in W. Struck, M. als Politiker, p. 9. 

26 Cited in Laboulaye, CEuvres, III, p. xxxvii. 

27 Similarly Heeren (Rise, Progress and Practical Influence of Political Theories, p, 343) 
observes that M.’s whole work could “pretend to be nothing more than an assemblage of 
maxims”. 

28Comment il faut lire Montesquieu”, in Etudes sur la littérature contemporaine, IX, 
p. 240. 

29 Etudes littéraires sur le 18e siecle, p. 138. 

30 The Aesthetic Doctrine of M., p. 199. Cf. also J .Venedey, Machiavel, Montesquieu 
und Rousseau, p. ix; J, Barny, Histoire des idées morales et politiques em France au 18¢ 
siécle, II, p. 213; Brunetiére, Questions de critique, p. 97; Dedieu, M. et la tradition 
politique anglaise en France, p, 328; E. Chevalley, Le théorie des différentes ordres de 
lois d’aprés M., p. 25; Struck, M. als Politiker, pp. 40, 84. 

31 J, Heemskerk, De Montesquivio, Il, p. 47 ff.; P. Janet, Histoire de la science politique 
Il, pp. 329-99; Laboulaye, CEuvres, III, pp. i-lxix; G. Koch, M.s Verfassungstheorie, a 
15 ff.; H. Barckhausen, op. cit.; J. Dedieu, M., etc. ay 
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Hence it will be advisable to discard previous plans in presenting 
a satisfactory outline. Our endeavor is to devise a scheme that will 
give a faithful reproduction of Montesquieu’s thought and that at the 
same time will present his ideas according to a logical pattern.32 


x * & 


It will be found that, in presenting the various elements of his 
political credo, Montesquieu adopts certain more or less clearly defined 
methods of approach. 

A) The doctrine is postulated in a dogmatic statement or series of 
dogmatic statements, with no illustrative material: 

Example: I, 1, § 1. 

Les lois, dans la signification la plus étendue, sont les rap- 
ports nécessaires qui dérivent de la nature des choses (and so 
on, through all of Chapter I). 

Cf. also I, 2, § 1-3, § 6-8; I, 3, §1-6, etc. 

B) A tenet of the doctrine is stated and is bolstered up by his- 
torical illustration: 

Example: II, 2, § 9-11. 

Le peuple est admirable pour choisir ceux a qui il doit con- 
fier quelque partie de son autorité... Si l’on pouvoit douter 
de la capacité naturelle qu’a le peuple pour discerner le mé- 
rite, il n’y auroit qu’a jeter les yeux sur cette suite continuelle 
de choix étonnants que firent les Athéniens et les Romains... 
On sait qu’A Rome, quoique le peuple se fit donné le droit 
d’élever aux charges les plébéiens, il ne pouvoit se résoudre 
a les élire, etc. 

Cf. also V, 17, § 3, § 5; VIII, 4, § 1; VIII, 5, § 7, etc. 
or by the dicta of sundry authors: 

Example: V, 7, §12. 

Rien ne donne plus de force aux lois que la subordination 
extréme des citoyens aux magistrats. «La grande différence 
que Lycurgue a mise entre Lacédémone et les autres cités, 
dit Xénophon, consiste en ce qu’il a surtout fait que les cito- 
yens obéissent aux lois: ils courent lorsque le magistrat les 
appelle. Mais, 4 Athénes, un homme riche seroit au désespoir 
que I’on crit qu’il dépendit du magistrat». 

Cf. also V, 17, § 3-4; VIII, 2, § 1-3; VIII, 6, § 1-2, etc. 


82 Destutt de Tracy had in mind just such a rearrangement of M.’s material, but in view 
of the difficulties involved he decided to follow M.’s order in his analyse; cf. the preface 
of his Commentaire. Struck (M. als Politiker, p. 19) conceded the utility of presenting 
a logical arrangement of M.’s ideas, but considered that the extraneous nature of Book XI 
made the task impossible. It will be noted that I eliminate much of Book XI from my 


discussion; cf. pp. 2-3. 
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C) Sometimes the tenet is affirmed and an opposing viewpoint is 
attacked: 

Example: I, 2, § 3-5. 

... La paix seroit la premiére loi naturelle. Le désir que 
Hobbes donne d’abord aux hommes de se subjuguer les uns 
les autres n’est pas raisonnable. [Montesquieu then goes on 
to refute Hobbes’ contention]. 

Cf. also V, 10, § 1-2; V, 11, § 6-7. 

D) The tenet is contained in a chapter heading and the text of the 
chapter consists of a commentary thereof: 

Example: VIII, 14. 

Comment le plus petit changement dans la constitution en- 
traine la ruine des principes. 

1. [Illustration: Carthage]. 

2. [Illustration: Rome]. 

Cf. also VIII, 13; XIX, 21; XX, 19. 

E) An author’s dictum is cited and Montesquieu, analyzing the 
author’s statement, establishes a tenet based upon it: 

Example: II, 2, § 24-25. 

... Cicéron écrit que les lois qui les [i. e., les suffrages] 
rendirent secrets dans les derniers temps de la république ro- 
maine furent une des causes de sa chute. Comme ceci se 
pratique diversement dans différentes républiques, voici, je 
crois, ce qu'il en faut penser. Sans doute que, lorsque le 
peuple donne ses suffrages, ils doivent étre publics; et ceci 
doit étre regardé comme une loi fondamentale de la démo- 
cratie... Mais lorsque dans une aristocratie le corps des 
nobles donne le suffrage, ou dans une démocratie le sénat... 
les suffrages ne sauroient étre trop secrets. 

Cf. also IV, 8; V, 11, § 2. 

By utilizing the foregoing patterns as a guide, we are able to de- 
termine the individual elements of the political doctrine of the Esprit. 
We have before us a series of propositions bearing on the origin of the 
laws, on the sundry types of government, on education, on the penal 
laws, on luxury, on the corruption of the state, on its defensive power, 
on many other topics besides. Before we attempt to co-ordinate these 
matters, there is an important preliminary consideration to discuss. 

Are we to consider the tenets of the Esprit as forming each a part 
of a definite system; or shall we consider them in their relation to the 
evolution of Montesquieu’s thought? It has been remarked for ex- 
ample that the first eight books of the Esprit? are in startling contrast 


33 These were written before Montesquieu’s voyage to England and before the composition 
of the Considérations, according to Janet, Revue politique et littéraire, 1871, p. 558; Vian, 
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with the rest: whereas the stress in these eight books is laid on the 
moral foundation of the state, in subsequent books the viewpoint 
changes and the state is not considered as an organism capable of per- 
fection but as the toy of purely external factors, climate, topography, 
and the like.*4 It would seem therefore, in accordance with this view- 
point, that we should consider the ideas of the Esprit only in relation 
to the evolution of Montesquieu’s thought, from the optimistic builder 
of systems to the rather disillusioned fatalist of the later books. 


But are we really to consider that by the time the Esprit was ready 
for publication, in 1748, Montesquieu had already renounced the ideas 
in the first eight books and that he included them in his magnum opus 
only as a souvenir of his juvenile illusions? It would be an almost 
unique literary phenomenon indeed if a goodly portion of a work that 
Montesquieu was leaving to posterity as his bid for immortality were 
to contain a series of propositions in which the author no longer be- 
lieved, mere discarded juvenilia, But after all, there is no reason to 
believe that by 1748 Montesquieu had definitely renounced these ideas. 
The fact is that there remained an antinomy in Montesquieu’s thought: 
the optimism of the builder of systems, who in effect answers Helve- 
tius’ definition of the ideal publicist,25 stands side by side with the 
fatalism of the practical statesman who is not merely inclined to com- 
promise with things as they are but who likewise tends to give much 
importance to purely physical factors influencing the state.2® Asa 
matter of fact this tendency to combine two essentially discordant 
viewpoints is evident even in the so-called “optimistic” first eight books 
of the Esprit. The eulogistic treatment of the democracy, the doctrines 
of which Montesquieu establishes with as much zest as confidence, is 
strongly contrasted with his bitter diatribes against the despotism, which 
nevertheless Montesquieu accepts as an inevitable scourge of mankind 


Histoire de M., p. 90 ff.; Solazzi, Le dottrine politiche di M., p. 152. But it is by no - 
means certain that such was the case; cf. note 38 of the present chapter. 

34 Cf. Janet, Histoire de la science politique, Il, p. 468; Dedieu, M., p. 45; Klemperer, M., 
II, p. 139; Dodds, Les Récits de voyages, p. 153. 

35« Un écrivain qui veut étre utile aux hommes doit plus s’occuper de maximes vraies 
dans un meilleur ordre de choses 4 venir, que de consacrer celles qui sont dangereuses”. 
Letter to M., no date; reprinted in Laboulaye, GEuvres, VI, p. 315. 

36 Cf. Klemperer, M., I, p. 39; E. F. Michel, Die anthropogeographischen Anschauungen 
M.s, p. 14; H. Trescher, Schmollers Jahrbuch fiir Gesetzgebung und Verwaltung, XLII, 
p. 281. The dualism of M.’s thought forms the leitmotiv of Klemperer’s study: it is his 
thesis that M. is a poet-idealist cursed with a vein of pragmatism that is constantly 
drawing him down to earth. 
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and which he, by inference at least,37 urges the unhappy subjects of 
the despot to accept as their lot. 

The fact is that we are dealing in the Esprit des Lois with an 
eclecticism that accepts discordant viewpoints and that fits them into 
a system with apparently little idea of the confusion arising thereby. 
To try to arrange the concepts of the Esprit according to their place in 
the evolution of Montesquieu’s thought would involve insuperable diffi- 
culties in determining the chronological order of the evolution; but 
above all it would give an erroneous conception of the Esprit as a pro- 
gression from the “discarded” doctrine of the first books to the rather 
doubtful “definitive” doctrine of the later books. What is involved is 
is not so much evolution as accretion.28 It will be advisable 
therefore to consider the doctrine en bloc as Montesquieu has detailed 
it: indefinite at times, contradictory at times, but at any rate as faithful 
a guide as we have to the political credo of Montesquieu at the culmi- 


nation of his labors.39 
* * * 


Following is an outline of the plan that I have adopted for the 
present study ;49 I append certain explanatory remarks. 
Book#1 


37 It will be recalled that in the Préface, § 11, M. proposes to bring it about that “tout 
le monde eit de nouvelles raisons pour aimer ses devoirs, son prince (note bene!), sa 
patrie, ses lois; qu’on pét mieux sentir son bonheur dans chaque pays, dans chaque 
gouvernement”. 

38 As much is indicated by M. himself in his Préface, § 15: ‘tdans le cours de vingt 
années, j’ai vu mon ouvrage commencer, croitre, s’avancer et finir” (cf. Sigaudy, Mé- 
moires de Académie de Montpellier, 1864-69, pp. 569-84; Zévort, M., p. 136; Picot, 
Travaux de l’Académie des Sciences morales et politiques, CLXII (1904), p. 430). Struck 
(M. als Politiker, p. 117), adopting the skeptical attitude of Schvarcz (M. und die Ver- 
antwortlichkeit der Rathe, p. 160) thinks that the “twenty years” represent a deliberate 
falsification. He points out that there is no authenticated mention of the Esprit before 
1741 (Letter of M. to Barbot, Dec. 20, 1741; Correspondance, I, p. 360). But in another 
letter to Barbot (Feb. 2, 1742; Correspondance, I, p. 365) M. says that he has completed 
eighteen books of the Esprit, which would indicate that the work must have been begun 
considerably before 1741. Lack of definite evidence in the matter makes proof quite 
impossible. Perhaps, as Schvarcz suggests (op. cit., p. 162) M. had begun taking notes 
for the Esprit twenty years before its publication: an interpretation which would not do 
excessive violence to M.’s text. 

89 Cf. E. Zévort, M., p. 157: “Les vues historiques [de M.] se sont modifiées et nuancées 
a travers ses ceuvres: c’est seulement dans |’Esprit des Lois que nous trouverons leur ex- 
pression définitive”. — The year 1748 marks the apex of M.’s intellectual activity. Thence- 
forth his works, with the exception of the Défense de l’Esprit des Lois, are of a poetic 
and aesthetic type (cf. Sorel, M., p. 40; Klemperer, M., I, p. 26). 

40 The details of the plan will be given in the subsequent discussion of the classical back- 
ground. ; 

41] include the books which contain the fullest treatment of the topic under discussion. 


These references are to be supplemented by the more or less isolated references of other 
books. 
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I. Physical Factors Affecting the State. 
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* * * 
REMARKS 


General Remarks. It will be noted that in the foregoing outline I 
have adopted the following system of classification: 1) the physical, 
external factors that govern the state: for Montesquieu these are two, 
climate and topography; 2) laws and customs, the “main pillars that 
support a state” ;42 3) the forms that the body politic assumes and the 
features that characterize each type of government: this forms, so to 
speak, the anatomy of the state; 4) the functioning of the state as a 
social organism: its physiology; 5) the problems arising in the course 
of its functioning; 6) the elements that cause the final disintegration 
of the state and the manner in which that disintegration may be fore- 
stalled. 

I have arranged the individual tenets of Montesquieu’s doctrine 
under the divisions in which they fall in view of Montesquieu’s dis- 


42 Plutarch, Laws and Customs of the Lacedaemonians, 42. 
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cussion: thus, for example, I discuss Venality under the category of the 
Monarchy because Montesquieu considers it chiefly as it affects that 
type of government (V, 19, § 12-14). 

It is important to note that in the more detailed presentation of the 
plan I have included only the tenets for which I present classical ana- 
logues or which I discuss in connection with contrasting classical in- 
stitutions or political precepts. : 

The Physical Factors Affecting the State. Certain critics have 
been prone to exaggerate the influence of the physical factors upon 
the state, as presented in the Esprit.42 As a matter of fact, of the two 
physical factors that Montesquieu considers in the Esprit, the effects 
of climate are discussed in detail only in Books XIV and XVII, those 
of topography only in Book XVIII. With a few exceptions, the refer- 
ences to topography are limited to the latter book. As for the effects 
of climate, there are a number of scattered references a propos of 
despotism (VIII, 10, § 1), slavery (XV, 7, § 2), polygamy (XVI, 4, § 
1-2), resistance to feminine charms (XVI, 8, § 1), changes in customs 
(XIX, 8, § 1) and so on. But far from being dominant in Montes- 
quieu’s conception of the state, the physical factors are simply listed 
among a number of others. In I, 3, § 13-14, which contains Montes- 
quieu’s own analysis of the Esprit, it will be noted that the physique 
du pays plays a relatively subordinated rdéle: it is considered as equal 
in importance with the principes of the several governments, with the 
degree of liberty accorded by the constitution, with religion, wealth, 
commerce, customs and manners. As La Beaumelle has remarked: 
“M. de Montesquieu, en regardant la physique du climat comme cause, 
n’exclut pas les autres causes, et ne donne pas A celle-ci le premier 
rang’.44 Consequently, instead of considering slavery, polygamy and 
43 Cf. Abbé de la Porte, Observations, cited in Laboulaye, CEuvres, III, p. xxxvii; Crévier, 
Observations, p. 4; R. Poehlmann, Hellenische Anschauungen iiber den Zusammenhang 
zwischen Natur und Geschichte, p. 79 (as Michel remarks in Die enthropogeographischen 
Anschauungen M.s, p. 19, Poehlmann probably read only Books XIV-XVIII of the Esprit). 
For the importance that Lanson and Barckhausen attach to the réle of the physical factors 
in the Esprit, cf. pp. 6-7 of our discussion. The doggerel analyse of the Esprit by 
Bonneval (reproduced in Laboulaye, CEuvres, VI, pp. 245-46) gives a striking presentation 
of this viewpoint: 


Le sol est la cause premiére 

De nos vices, de nos vertus. 

Le climat seul est l’arbitre 

Des dieux et du gouvernement. 
44 Suite de la Défense de l’Esprit des Lois, reprinted in Laboulaye, CZuvres, VI, p. 305. 
Cf. P. Janet, Histoire de la science politique, Il, p. 405; S. Brie, Treitschkes Preussische 
Jahrbiicher, XIX (1867), p. 375; Klemperer, M., II, p. 147; Michel, op. cit., p. 19, note 1. 
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the rest as so many instances of the functioning of climate, I have 
relegated the physical factors in the Esprit to the position that they 
actually occupy in Montesquieu’s system. 

The Laws. As I am considering, not the Esprit as a nate; but 
its political doctrine, | have relegated Montesquieu’s discussion of the 
laws to a subordinate réle and have discussed only his genera! con- 
ception of law.45 

As for particular categories of laws, it will be noted that, following 
Montesquieu’s own practice, only Criminal Law is dealt with separately 
as constituting a separate feature of the body politic. In general, 
civil and political law are considered in the Esprit not as distinct en- 
tities but only in connection with religion, education, or whatever it is 
that Montesquieu is discussing.4® I shall consider Criminal Law (or 
Crime and Punishment) in connection with the problems of the state, 
and other laws will be considered only insofar as they affect the po- 
litical tenets established by Montesquieu. 

Slavery. I have included Slavery under the category of the Proob- 

lems of the State because Montesquieu has characterized it as an un- 
doubted evil, which is by no means inevitable.47 
45 As I have pointed out (pp. 1-2), I have omitted from the discussion Books XXVI and 
XXIX, which deal specifically with the laws. 
46 He himself indicates as much: “...comme je ne traite pas des lois, mais de ]’esprit 
des lois, et que cet esprit consiste dans les divers rapports que les lois peuvent avoir- avec 
diverses choses, j’ai di moins suivre l’ordre naturel des lois que celui de ces rapports et 
de ces choses” (I, 3, § 16). 
47 Cf. particularly XV, 8, § 4: “Il n’y a peut-étre pas de climat sur la terre ot I’on ne 


put engager au travail des hommes libres”. It is true that M. is not consistent in this 
respect; cf. my discussion of slavery, p. 253. 
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PART II 
THE CLASSICAL BACKGROUND OF THE ESPRIT DES LOIS 


INTRODUCTION 
MONTESQUIEU AND CLASSICAL ANTIQUITY 


It is my aim in the present study to estimate the extent of Montes- 
quieu’s debt to antiquity in the elaboration of his political doctrine 
rather than to prove the existence of that debt. That Montesquieu had 
a wide if sometimes inaccurate knowledge of classical antiquity,1 and 
that his political thought was powerfully influenced by his classical 
studies: these are propositions that are generally accepted.? It will 
not be necessary therefore to go into the matter with great detail. In 
the present chapter I shall briefly discuss Montesquieu’s classical stu- 
dies and his attitude toward the writings of the ancients. 

* * * 


Montesquieu’s formal schooling was limited to the period 1700- 
1705, which he spent at the College of the Oratory at Juilly, near 
Meaux.? This college had been established as a royal academy in 1638 


1 Of late a posthumous publication, W. Struck’s M. als Politiker, Berlin, 1933, has resur- 
rected and accepted in the main the conclusions reached by J. Schvarcz (“M.s Erziehung 
zum Verfassungspolitiker”’, in the Zeitschrift fiir die gesammte Staatswissenschaft, XL 
(1884), pp. 681-739; XLII (1886), pp. 297-369; reproduced without critical apparatus 
in his M. une die Verantwortlichkeit der Rathe, etc., Leipzig, 1901). The latter is even 
skeptical about M.’s ability to read original sources in Latin and makes him an ignoramus 
and mountebank, as unfamiliar with antiquity as with the othersperiods that he discusses 
in the Esprit. Schvarcz’ animosity toward M., whom he anathematizes, mysteriously 
enough, as a “half-breed” (M. und die Verantwortlichkeit der Rathe, p. 146), seems to 
be based on the fact that M. “persifflierte...nahezu alles, worauf man sonst in dem 
damaligen Frankreich mit Ehrfurcht und Pietat hatte heraufblicken sollen: den Kénig, 
den Papst, die Bischéfe, die Ménche, die Nonnen, etc.” (ibid., p. 131). Besides Schvarcz 
is thoroughly disgusted with M.’s amorous propensities (ibid.). — Schvarcz’ arguments 
met with little favor till their adoption by Struck: I shall consider them in the course of 
the present discussion. 

2 Cf. D’Alembert, Eloge; Crévier, Observations, Avant-propos; Laboulaye, CEuvres, III, p. 
x; Dareste, Mémoires lus a la Sorbonne, 1866, p. 464; Vian, Histoire de M., p. 20; Sorel, 
M., pp. 7, 19 ff.; Dargan, Aesthetic of M., p. 124 ff.; Klemperer, M., I, p. 14; P. Vino- 
gradoff, Outlines of Historical Jurisprudence, Il, p. 10. 

3 Vian, Histoire de M., p. 17; Schvarcz, Zeitschrift fiir die gesammte Staatswissenschaft, 
XL (1884), p. 681; Zévort, M., p. 19; Struck, M.-als Politiker, p. 308; Céleste, Archives 
historiques de la Gironde, XLII (1907), p. 492.—Sorel (M., p. 7) and Charaux (M., p. 
13) give the date of M.’s departure from Juilly as 1711; they have probably confused M. 
with his younger brother, the future doyen of St.-Seurin (cf. Céleste, loc. cit.). 
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and was conceded to be the foremost of the educational institutions 
maintained by the Oratory in France:4 it drew its body of students 
from the sons of the first families of France.5 te 

Montesquieu’s classical studies at the Collége de Juilly fall in 
the period of the Querelle, at the time when a series of frontal attacks 
was being prepared against the entire system of classical education, 
so firmly intrenched since the statutes of 1598. Throughout the cen- 
tury indeed there was to be a rising tide of hostility toward the preva- 
lent system of classical studies: the excessive attention given to the 
study of Latin and the excessive preoccupation with ancient history 
which relegated to the background the study of modern history, even 
that of France.® 

But this movement of reaction against the classics which was to 
acquire a tremendous impetus after the expulsion of the Jesuits in 
1762, had not yet made much headway in the educational system dur- 
ing Montesquieu’s formative period. Rollin, who occupied a position 
midway between the extreme conservatives on the one hand and the 
reformers on the other,’ has left in his Traité des Etudes, which ap- 
peared not long after Montesquieu’s stay at Juilly, a program of study 
which subordinates all other activities to the intensive study of the 
classical languages and literatures. For years to come the average 
collégien was to justify Rolland’s caustic dictum® that “les jeunes gens, 
qui fréquentent les colléges, savent le nom de tous les consuls de Rome 
et souvent ils ignorent celui de nos rois’’. 

It is true that the Oratorians, who were Montesquieu’s teachers, 
were not untouched by the rising tide of liberalism; indeed they were 
noted for their broadness of viewpoint and the comparative liberality 
of their innovations.® Yet they held firmly to classical studies as the 


4 Hamel, Histoire de Vabbaye et du collége de Juilly, p. 189. 

5 Hamel, op. cit., p. 583. 

6 Cf. Crousaz, Traité de V’éducatiom des enfants, 2 vols., 1722; Gédoyn, CEuvres diverses, 
1745, pp. 34-38; La Condamine, Lettre critique sur Véducation, 1751; D’Alembert, 
Encyclopédie, s. v. Collége; Voltaire, Dictionnaire philosophique, s. v. Education; Abbé 
Coyard, Plan de Véducation publique, 1770, p. 120; Diderot, Plan d’Education pour le 
gouvernement de Russie. Rollin (Traité des Etudes, V1, Avant-propos) gives a charm- 
ingly naive explanation for the elimination of French history in his educational scheme: 
Je ne parle point ici de l’histoire de France, parce que l’ordre naturel demande que ]’on 
fasse marcher l’histoire ancienne avant la moderne, et que je ne crois pas qu’il soit possible. 
de trouver le temps, pendant le cours des classes, pour s’appliquer 4 celle de la France”. 

7 Cf. A. Sicard, Les Etudes classiques avant la Révolution, p. 42. 

8 Cited by Sicard, op. cit., p. 176. 

2 For example, they were the first to advocate giving the study of French a place in the 
curriculum; abridging the study of Latin; attaching more importance to Latin translation 
than to composition. They devoted what for the period was an unusual amount of time 
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basis of their educational system, and the program of the Collége de 
Juilly put a premium throughout the eighteenth century upon the study 
of Latin and upon the literature, history and philosophy of the an- 
cients.19 The classical discipline therefore predominated in Montes- 
quieu’s formal schooling. The only moot point is its effectiveness as 
an introduction to the study of antiquity. 

In the first place Montesquieu acquired a practical knowledge of 
Latin, ample at least for his subsequent studies in the literature and 
history of the ancients. J. Schvarcz11 indeed is inclined to doubt Mon- 
tesquieu’s ability to read original sources readily in Latin, but he states 
the matter as a suspicion rather than as a definite belief and the 
grounds he alleges are flimsy in the extreme.12_ As for Montesquieu’s 
knowledge of Greek, it seems to have been superficial at best. The 
study of Greek had reached a low ebb toward the beginning of the 
eighteenth century,1? and though it was always cultivated at Juilly, it 
was never as firmly established as Latin.14 Certainly there is no evi- 
dence that Montesquieu knew Greek well enough to read Greek works 
in the original.15 


to the study of French history and afforded spécial instruction in the exact sciences. 
One of the most advanced educational projects of the 17th century was that of the 
Oratorian, P. Lamy (Entretiens sur les sciences). Cf, Sicard, op. cit., p. 417 ff.; Hamel, 
Op. cit., p. 230 ff. 

10 Cf. Sicard, op. cit., p. 421; Hamel, op. cit., p. 379. 

11M. und die Verantwortlichkeit der Rathe, p. 123 ff. 

12 Schvarcz makes much of the fact that an MS of M.’s, a schoolboy composition, en- 
titled Historia romana (described in Techener, Description raisonnée d’anciens manuscrits, 
Paris, 1862, 2e partie, p. 124; cf. Vian, Histoire de M., pp. 144-45) betrays errors in 
declension, and he is particularly shocked by the spelling “Hoctavius” for “Octavius” 
(by analogy, thinks Schvarcz, with ‘“Horatius”: M. had read Horace before he had ever 
heard of Octavius). Besides, M. never tells us that he continued his classical linguistic 
studies after leaving the collége; consequently his knowledge of Latin continued to be 
faulty and was not sufficient for reading purposes. — These arguments are an excellent 
instance of now sequitur. The spelling “Hoctavius” is obviously an instance of mere 
carelessness; impeccable orthography was never M.’s strong point, even in later life (for 
specimens of M.’s orthography cf. Barckhausen, Pref. to the Collection bordelaise edition 
of the Pensées et Fragments, I, pp. xxviii, xxxiv; C. Vellay, Genése de L’Esprit des Lois, 
p- 19). But even granted that M. never acquired the ability to write impeccable Latin 
(as a matter of fact such scraps of Latin as he subsequently composed, such as the in- 
scriptions recorded in the Pensées et Fragments, I, pp. 25-26, are technically correct if 
rather anodyne), what would his deficiencies in Latin composition have to do with his 
ability to read Latin fluently? As a matter of fact Schvarcz himself refers to M.’s read- 
ing Aristotle in Latin translation (Zeitschrift fiir die gesammte Staatswissenschaft, XL, 
p. 711), a strange performance (if M.’s knowledge of Latin were so inadequate) when 
the work was available in French translation. 

13 Rollin (Traité des Etudes, Bk. I, Chap. II) refers to the growing indifference toward 
Greek as “‘ce torrent qui a déja presque tout entrainé”. 

14 Sicard, op. cit., p. 123; Hamel, op. cit., p, 219. 

15 Cf, Dargan, Aesthetic Doctrine of M., p. 129; Struck, M. als Politiker, p. 308. 
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Besides acquiring an adequate knowledge of Latin, Montesquieu 
read some of the time-honored classics at the Collége de Juilly:16 
Terence, Cicero, Sallust, Caesar, Virgil, Horace, Livy, Justin, {acitus. 
Struck raises the point that inasmuch as the good fathers of the Ora- 
tory held that the majority of the pagans were eternally damned, “wir 
diirfen folgern, dass der Unterricht des Ordens wenig grundlich gewe- 
sen sein wird, und dass sich die frommen Vater schwerlich viel Miihe 
gegeben haben, ihre Zéglinge in das Verstandnis des Altertums einzu- 
fiihren”.+7 But after all throughout the eighteenth century (as indeed 
in every age) orthodoxy of religious belief often went hand in hand 
with thoroughness of classical scholarship, and in this connection one 
might cite such honored names as Rollin, Crévier, Fréret, and the 
Président de Brosses. There is no reason to believe that, whatever 
misgivings the Oratorians may have had about the salvation of the an- 
cients’ souls, they entertained any doubts with respect to the validity 
of their works; and the strong classical preferences that Montesquieu 
always displayed would seem to indicate that the “éducation toute 
littéraire, classique et romaine”!8 that Montesquieu received at Juilly 
was reasonably inspiring. 

After all, the studies that Montesquieu pursued during the years 
at the Collége de Juilly cannot have given him a particularly wide or . 
even adequate acquaintance with ancient literature and history, for it 
must be remembered that his formal schooling was completed at the 
age of sixteen. His knowledge of the ancients must have been derived 
in large part, obviously, from his studies subsequent to his stay at 
Juilly. Unfortunately biographical material for the years 1705-14 is 
so scant that our estimate of Montesquieu’s scholarly activities during 
this important formative period must be largely based on conjecture. 

It is precisely the point made by Schvarcz that Montesquieu had 
so little time to devote to studies of a serious nature that his knowl- 
edge of the classics was always scant and faulty: “nach mangelhafte 
Schulunterricht [hat Montesquieu] ein derart leichtfertiges Leben 
gefiihrt, dass ihm schon gar keine Zeit geblieben [ist], sich weiter 
zu bilden”.19 It is Schvarcz’ thesis that Montesquieu was an inveterate 
Casanova, “ein leidenschaftlicher aphrodisischer Sportsman” ;?° that 
16 For an account of the reading program in the classics at Juilly, cf. Hamel, op. cit., 
Tia. als Politiker, p. 308. 

18 Sorel, M., p. 7. 


19 Zeitschrift fiir die gesammte Staatswissenschaft, XL (1884), p. 681. 
20 [bid., XLII, p. 308. 


the emotional disturbances occasioned by his numerous amours was 
such as to interfere seriously with his work;?1 that he took an active 
part in social activities, that he was continually engaged in time-con- 
suming law-suits, that he personally attended to the administration of 
his estates, that he was forever penning trifles on erotic or flippant or 
pseudo-scientific subjects, and that with all these demands upon his 
time it would have been impossible for him to engage in serious schol- 
arly research. 


That Montesquieu carried on numerous amours is evident enough 
from sundry pages of his Correspondance.?* That these affairs en- 
grossed him completely, to such an extent’indeed that they prevented 
him from doing serious intellectual work is not at all borne out by 
certain autobiographical revelations of the Pensées et Fragments: 
these reveal a rather egotistic self-sufficiency.22 The exact amount of 
time involved in these affairs is of course difficult to ascertain but 
whatever it may have been it must have left him at least a certain 
amount of time for scholarly pursuits.24 One may say as much for 
Montesquieu’s other activities; extensive as they were?°> they can 
hardly be compared with those, say, of Voltaire. If the latter managed 


21 For example, Schvarcz (M. und die Verentwortlichkeit der Rathe, p. 134) considers 
that the innocuous Temple de Gnide is “ein Roman voll halverbliimter Nuditaten”; M.’s 
emotions were so highly disturbed in its composition that “von ernster Studien war jetzt 
... keine Rede”. 

22 Cf. Correspondance, I, pp. 5-8, 64, 74, 95, 110, 120-22, 211-13, 251, 253-54. 

23 Cf. Pensées et Fragments, I, p. 8: “‘J’ai été, dans ma jeunesse, assez heureux pour 
m’attacher 4 des femmes que j’ai cru qui m’aimoient. Dés que j’ai cessé de le croire, je 
m’en suis détaché soudain... [Je n’ai] jamais eu de chagrin qu’une heure de lecture ne 
m’ait 6té...J’ai assez aimé de dire aux femmes des fadeurs et de leur rendre ces services 
qui coatent si peu”; p. 11: “J’ai eu le malheyr de me dégotter trés souvent des gens dont 
javois le plus désiré la bienveillance”. As Daborde-Milaa points out (Revue des Etudes 
historiques, 1908, p. 338), such emotional responsiveness as M. displays is generally of 
an intellectual pattern. — M.’s biographer, Vian\ (Histoire de M., p. 337), is rather em- 
barrassed to find M.’s lack of responsiveness even\in the celebgated affair of the Mar- 
seillais, Robert (M. had ransomed Robert, pére, and when the son attempted to thank his 
father’s benefactor, M. brusquely stalked off); Vian admits that M.’s behavior in the 
affair was that of “un homme sec qui ne fait le bien que par acquit de conscience”. As 
the entire episode is legendary [cf. Céleste, Archives historiques de la Gironde, XLII 
(1907), p. 459], its value as evidence is nil, of course. 

24 The thesis that amorous proclivities are pernicious to intellectual activity is interesting 
but quite debatable, particularly when applied to M.’s contemporaries. Schvarcz has 
foreseen this objection (Zeitschrift fiir die gesammte Staatswissenschaft, XL, p. 701). 
Lebenslustige Brabeuten, he says, will point to the examples of Voltaire and Fontenelle as 
individuals who for all their dalliance managed to acquire a reasonable amount of erudi- 
tion, His answer is that Voltaire’s youthful excesses were fitting preparation for his 
career as an iconoclast, whereas Fontenelle is a classical instance of a man who squandered 
innate talent. 

25 As a matter of fact M.’s life was singularly uneventful compared with that of most of 
the philosophes of his time. 
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to acquire his monumental erudition in the intervals left him by his 
amours, his social activity, his plays, his poetry, his correspgndence, 
his business ventures, his abrupt flights, there is no reason to believe 
that Montesquieu’s activities debarred the acquisition of a serious 
scholarly background. 


There is a certain amount of evidence of a more or less direct 
kind that Montesquieu devoted himself whole-heartedly to his classical 
studies. There are the analyses of classical works included in the MS 
notebook that he calls the Geographica.2® There are sundry entries 
in the Pensées et Fragments indicating the works that he proposes to 
read;27 those that he is to finish;28 those that he has already read.29 
There ‘is too the evidence afforded by the library of La Bréde, which 
contains “tout ce que l’antiquité a produit de plus important’’.2° 

But the chief evidence after all is that offered by Montesquieu’s 
works and in particular the Esprit. The bewildering mass of material 
that the latter work presents includes among other things an unsys- 
tematic but extensive survey of the political, social and economic his- 
tory of antiquity.21 This history is presented in part in the form of a 
thousand and one isolated remarks, bits of anecdote, comparisons, 
eulogies, denunciations, in part by a certain number of what Schérer?? 
calls “essays” on the domestic tribunal of Rome (Esprit, VII, 10); on 
Alexander’s réle as conqueror (X, 14); on the executive, legislative, 
and judicial powers at Rome (XI, 12-19); on the history of ancient 
commerce (XXI, 6-17) ; on the financial manipulations of the Romans 
(XXII, 11-13); on usury at Rome (XXII, 21-22); on the laws of the 
Romans with respect to population (XXIII, 21) ; on the laws on succes- 
sion at Rome (XXVII). To be sure Montesquieu’s interpretation of 
the political, social, and economic institutions of the ancients is not 
always exact; critics, particularly Montesquieu’s contemporaries (more 
modern scholars in general have simply adopted their criticisms) have 
26 According to Barckhausen (Pref. to the Collection bordelaise edition of the Pensées et 
Fragments, I, p. XIII) M. entered analyses of the books that he had read in some six or 
eight volumes, in-4°, of blank-books, of which only the Geographica, called Tome II, is 
preserved. The destruction of such ephemeral records as notes, analyses, and other 
mnemonic devices is natural enough. 
2T7E. g., Pensées et Fragments, I, p. 30: “Livres originaux que j’ai 4 lire: ...Diogéne 
Laérce.. .Sénéque, Pline, Prolomée, Pausanias, Photius,...Lucréce”, 
28E. g., ibid., I, 30: “Achever: Athénée”. 

29. g., ibid., I, 39: “J’ai des matériaux préts pour faire une comparaison d’Arrien et de 
Quinte Curce”. 
30 G. Brunet, Dictionnaire de Bibliographie catholique, col. 346. 


31 Cf. Zévort, M., p. 168. 
32 Cf. p. 8. 
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been able to point out a certain number of incorrect citations, far- 
fetched analogies with modern institutions, dubious generalizations, 
erroneous statements of fact.33 But if Montesquieu’s remarks are in- 
accurate at times,34 they reflect a catholic interest in the problems of 
antiquity and an extensive knowledge of the writings of the ancients. 
To characterize Montesquieu’s knowledge of antiquity as “héchst 
liickenhaft’’?5 is simply to run counter to the evidence offered by the 
Esprit itself: as Fuzier-Herman puts it:3® “Le seul bon sens [défend] 
de mettre en doute |’érudition. ..de l’auteur de l’Esprit des Lois’. 
* % * 

What was Montesquieu’s attitude toward the ancients? 

It is obvious that he always felt a deep sentimental attachment 
for antiquity. In a famous passage from the Pensées et Fragments, 
I, p. 221, he says: “J’avoue mon gofit pour les Anciens. Cette anti- 
quité m’enchante, et je suis toujours porté a dire avec Pline: C’est a 
Athénes ou vous allez. Respectez leurs [i. e., ses] Dieux!” Similiarly 
he observes (Correspondance, Mar. 7, 1749, Il, p. 145) : “Rome antica 
é€ moderna m’a toujours enchanté”. It is his opinion (Pensées diverses, 
Laboulaye, CEuvres, VII, p. 159) that modern books may be good for 
readers, but that the writings of the ancients are for authors. In Greece 
good taste and the arts have been developed to such an extent “que 
de croire les surpasser sera toujours ne les pas connoitre” (Esprit, 
XXI, 7, § 8). In the Querelle, though he was willing to concede merit 
in some of the Moderns,?* his sympathies were all with the Ancients. 
“Ayant lu”, he says (Pensées et Fragments, I, p. 229), ‘‘plusieurs criti- 
ques faites de nos jours contre les Anciens, j’ai admiré plusieurs de ces 
critiques...plus j’ai examiné, plus j’ai trouvé que j’avois raison de 
penser comme j’avois senti”’. 

33 Cf. Nouvelles ecclésiastiques, April and October, 1749, reprinted in Laboulaye, CEwvres, 
VI, pp. 115-37; J. A. Ernesti, Animadversiones philologicae in librum franciscum de 
causis legum; Dupin, Remarques; Crévier, Observations; J. A. Bach, Unparteiische Kritik 
juristischer Schriften, Ul, 233-51; Ill, 427-56; Voltaire, Commentaire; A. B. C.; Diction- 
naire philosophique, s. vy. Esprit des Lois. 

84 As a matter of fact the great majority of M.’s classical citations are perfectly accurate 
as an extended examination of the work will reveal. Heemskerk, De Montesquivio, p. 40, 
points to the “exiguum numerum locorum, quae adferentur a criticis, singulatim eam 
assertionem [i, e., ut historicam veritatem postponeret opinionibus praejudicatis suis] 
probare conatis”. 

35 Schvarcz, M. und die Verantwortlichheit der Rathe, p. 163. 

36 La Séparatiom des pouvoirs, p. 8. 

387 Pensées et Fragments, I, p. 38: “Je n’ai aucune prédilection pour les ouvrages anciens 
ou nouveaux, et toutes les disputes & cet égard ne me prouvent autre chose si ce n’est 


qu’il y a de trés bons ouvrages, et parmi les anciens et parmi les modernes”; cf. ibid., I, 
pp. 221, 228. 
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But where Montesquieu appears to acknowledge the hegemony of 
the ancients, he generally speaks as the conservative littérateur and 
devotee of classical belles-lettres: Montesquieu, the timid poetaster, 
the aesthete, is inclined to reject all but classical canons of taste as 
symbols of authority.28 When he considers political ideas, however, 
we find in his attitude much affectionate esteem indeed, but a decided 
tendency not to accept ancient political dogmas on faith as he had 
accepted ancient literary dogmas, but to weigh them judiciously. 

He finds much in antiquity that may well excite the admiration of 
the publicist. He extols particularly the vertu that he establishes as the 
principe of his republic and that he finds so sadly lacking in modern 
times: “La plupart des peuples anciens vivoient dans des gouverne- 
ments qui ont la vertu pour principe; et lorsqu’elle y étoit dans sa 
force, on y faisoit des choses que nous ne voyons plus aujourd’hui et 
qui étonnent nos petites Ames” (Esprit, IV, 4,§ 1). He regrets “toutes 
ces vertus héroiques que nous trouvons dans les anciens, et dont nous 
avons seulement entendu parler” (ibid., III, 5, § 2). He lauds the an- 
cients’ conception of religion: “Le Monde n’a plus cet air riant qu'il 
avoit du temps des Grecs et des Romains. La religion étoit douce et 
toujours d’accord avec la Nature” (Pensées et Fragments, I, p. 310). 
He praises the consistency of their education: “Leur éducation avoit 
un...avantage sur la nétre; elle n’étoit jamais démentie” (Esprit, 
IV, 4, § 2). He particularly admires the Romans: “Je me trouve fort 
dans mes maximes’”, he says (ibid., VI, 15, § 1), “lorsque j’ai pour moi 
les Romains’. They loom large in any political discussion: “on ne 
peut jamais quitter les Romains” (ibid., XI, 13, § 1). He praises the 
deft adaptation of their laws to their political projects (ibid., XXIII, 
20, § 2). Many of their laws and practices were admirable: their 
treatment of the problem of emancipation (ibid., XV, 18, § 8), their 
exemption of censors from rendering an account of their actions while 
in office (ibid., V, 8, § 18), their manipulation of the currency during 
the republic (ibid., XXII, 12), their practice of the virtue of religious 
tolerance (Dissertation sur la politique des Romains dans la religion). 

But Montesquieu sees the reverse of the medal: there is much in 
antiquity decidedly worthy of censure. If he has boundless admiration 
for Greek literature, he finds that Greek historians have not concerned 
themselves sufficiently with customs and laws (Pensées diverses, 
Laboulaye, CEuvres, VII, p. 160). He deplores “les massacres con- 


38 Cf, Dargan, Aesthetic Doctrine of M., p. 125 ff. 
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tinuels des rois et des chefs grecs et romains” (Esprit, XXIV, 3, § 6); 
the manner in which Greek demagogues kept the populace in a turmoil 
(ibid., XIX, 27, § 14); the brutal treatment of slaves at Sparta (ibid., 
XV, 17, § 8); the manner in which the Greeks jeopardized their re- 
publics by the extreme vengeance they took upon tyrants and their 
followers (ibid., XII, 18, § 3); the oppression of the rich by the poor 
at Athens (ibid., XXI, 7, § 3). Even Montesquieu’s favorites, the Ro- 
mans come in for their due measure of condemnation. He condemns the 
terrible excesses of cruelty toward slaves (ibid., XV, 16, § 4-6); the 
deprivation of slaves’ marital rights. (ibid., XV, 12, § 6); the Romans’ 
“extermination of their enemies’?9 (ibid., X, 3, § 4) ; the excesses of 
the tribunes (ibid., XI, 6, § 43). 

Montesquieu’s attitude therefore is obviously not that of an out- 
and-out panegyrist like that “bonne abeille de la France”, Charles 
Rollin, who finds in the ancients, once they have been carefully shorn 
of pagan and erotic elements, all that an educated person need know 
of life and manners.4° It is true indeed that in sundry other works 
Montesquieu tends to idealize the données of antiquity and that some 
of his attempts at psychological reconstruction are not very happy.*1 
But in his historical works and particularly in the Esprit it is his aim 
at least not to consider antiquity as a collection of exploits in the heroic 
mould and of copy-book maxims, but as a period in the history of the 
world great indeed in accomplishment, yet to be considered objective- 
ly, critically, from a historical and not a eulogistic viewpoint. He likes 
to read the ancients in order to examine the prejudices of a former 
age (Pensées diverses, Laboulaye, Euvres, VII, p. 160). His aim is 
not to fall down and worship before the idols of antiquity but to seek 
its inward essence: “Quand j’ai été rappelé a l’antiquité, j’ai cherché 
a en prendre l’esprit...” (Esprit, Préf., § 5). Even when he considers 
the extraordinary history of the Romans, he tries to discuss it dispas- 


39 An obvious exaggeration. Cf. Voltaire, Commentaire, XXXVIII: “Je ne connais guére 
que deux peuples considérables que les Romains aient exterminés, les Véiens et les Car- 
thaginois”. 

40 Cf. for example, the Avant-propos of his Traité des Etudes. 

41 Cf. particularly his Dislogue de Sylla et d’Eucrate, in which Sulla appears as a pedantic 
schoolmaster intent upon giving his Roman contemporaries lessons in greatness of soul; or 
his Lysimaque, in which Lysimachus and Callisthenes are idealized beyond hope of recog- 
nition (Cf. Dareste, Mémoires lus 2 la Sorbonne, 1866, p. 468). It should be observed 
however that the Dialogue is a youthful endeavor which M. was prompted to write after 
a series of readings in Corneille (Pensées et Fragments, I, p. 35). As for Lysimeque, 
it was a set piece intended as a bit. of flattery for King Stanislas (cf. M.’s letter to de 
Solignac, April 4, 1751, Correspondance, Il, p. 357; also Zévort, M., p. 219), 
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sionately, not as the story of supermen but as the natural result of 
certain combinations of circumstances: ‘‘La prodigieuse forttne des 
Romains nous parait inconcevable... Ceci demande qu’on y réflé- 
chisse: sans quoi, nous verrions des événements sans Jes comprendre, 
et ne sentant bien la différence des situations, nous croirions, en lisant 
Phistoire ancienne, voir d’autres hommes que nous” (Considérations, 
Chap. III, § 1-2). 
* * * 

But if Montesquieu did not borrow blindly and unquestioningly 
from antiquity in the formulation of his political ideas, his debt was 
great nevertheless. “On ne saurait assez faire la part dans toutes ses 
ceuvres’”’, says Dedieu,*? “de ce qui revient 4 l’humaniste, au philosophe 
épris des systémes politiques du monde ancien”. It will be my en- 
deavor in the following pages to determine to what an extent Montes- 
quieu’s political ideas, as expressed in the Esprit, followed the route 
that had been blazed by the ancients. 


42M., p. 5. 
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I. PHYSICAL FACTORS AFFECTING THE STATE 


CHAPTER I 
CLIMATE 


Physiology of Climate. 
Moral Effects of Climate. 
A. General Remarks. 
B. Courage and Cowardice. 
Ill. Political Effects of Climate: Freedom and Servitude. 
IV. Climate and Laws. 
A. Climate Affects Laws. 
B. Effects of Climate Overcome by Laws. 
V. Climate not the Exclusive Factor. 
%* * * 
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Climate is not assigned an all-important réle in the political system 
of the Esprit, as we have observed (p. 14), but nevertheless for Mon- 
tesquieu it is one of the essential factors that influence man as a po- 
litical creature.1 Now it has been rather frequently maintained that 
this feature of Montesquieu’s system has been derived from antiquity? 
and particularly from Hippocrates? and Aristotle. However with 
certain exceptions that I shall note in the course of my examination, 
the statements that have been made in this connection have been 
couched in general terms: it is not very helpful to be informed that 
Montesquieu’s ideas on climate are to be found “in antiquity’, or “in 
Hippocrates”, or “in Aristotle”.° In what follows I Shall discuss pre- 


1Cf. Esprit, XTX, 4, § 1: “Plusieurs choses gouvernent l’homme: le climat, la religion, 
les lois, les maximes du gouvernement, les exemples des choses passées, les mceurs, les 
maniéres.. .” 

2 Cf. Barthélemy-St. Hilaire, trans. of Aristotle’s Politics, note on Politics, IV, 6, § 1; 
Vian, Histoire de M., p. 200; Ratzel, Anthropogeographie, I, p. 44; Levi-Malvano, M. e 
Machiavelli, p. 38; Dodds, Les récits de voyages, p. 52. 

3 Cf. Franck, Revue contemporaine, 2e sér., II] (1858), p. 53; Barthélemy- St. Hilaire, 
loc. cit.; Laboulaye, CEuvres, III, p. vii, Vian, loc. cit.; Michel, Die anthropogeographischer 
Anschauungen M.s, p. 19. 

Cf. Franck, loc cit.; Barthélemy-St. Hilaire, loc. cit,; Lobaulaye, loc. cit.; Janet, 
Histoire de la science politique, Il, p. 231; Fournol, Bodin, ~Prédécesseur de M., p. 117; 
Dedicu, M., p. 40. 

5 Thus, Laboulaye, Ciuvres, III, p. vii: “Il y avait longtemps qu’Hippocrate, suivi par 
Aristote, avait remarqué l’influence du climat sur le caractére des nations”; Ratzel, Az- 
thropogeographie, I, p. 44: “M. hat ... keinen Gedanken geaiissert, den nicht die Alten 
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cise texts in their relation to the several tenets of Montesquieu’s 
theory, and shall seek to establish precisely what features of the.theory 


are to be found in antiquity.® 


I. Physiology of Climate. 


Esprit, XIV, 2, § 1-6; 10, § 1-2, § 6; 12, § 2. 


* 


* 


Poehlmann’ has drawn a parallel between the following passages 
of the Esprit and the Problems of Aristotle: 


Esprit, XIV, 2, § 1-2 

L’air froid resserre les extré- 
mités des fibres extérieures de 
notre corps; cela augmente leur 
ressort, et favorise le retour du 
sang des extrémités vers le cceur 
... L’air chaud, au contraire, re- 
lache les extrémités des fibres et 
les allonge; il diminue donc leur 
force et leur ressort. 

On a donc plus de vigueur dans 


Problems, XIV, no. 6 

The effect of hot regions upon 
their inhabitants is to cool them 
(for their bodies having rarities, 
the heat escapes out of them), 
but those who live in a cold cli 
mate become heated in their na- 
ture, because their flesh is densi- 
fied by the extreme cold, and 
when it is in this condition the 
heat collects internally. 


les climats froids. L’action du 
ceur et la réaction des extrémités 
des fibres s’y font mieux, les 
liqueurs sont plus en équilibre, 
le sang est plus déterminé vers 
le ceur, et réciproquement le 
ceur a plus de puissance. 


It will be noted that the parallel is not particularly close, nor is it 
likely that the erstwhile president of the Académie des Sciences of 
Bordeaux would go back to the ancients for scientific inspiration.’ 
- Such parallels as one might cite would be either fortuitous or mere 
commonplaces.? As a matter of fact the far more apposite parallels 


schon vorgebracht”; Levi-Malvano, M. e Machiavelli, p. 38: “[M.’s theory is one] che si 
trova allo stato di embrione in molti scrittori di politica fin dall’antichita”. 

6 Here, as throughout the present work, I have confined myself to the classical back- 
ground of M.’s ideas, and have not gone into the matter of determining to what an extent 
his ideas may have been colored by the pronouncements, on climate, of Bodin, Vico, 
Arbuthnot, d’Arcy, and others. 

7 Hellenische Anschauungen ueber den Zusammenhang zwischen Natur und Geschichte, p. 
74. 

8 It is true that the scientific studies of M. display no particular originality, but they do 
indicate a genuine interest in experimentation and in general they are abreast of the sci- 
entific knowledge of the times (Sorel, M., 9; Gautrelet, Revue scientifique, 1905, pp. 
385-88, 421-23; Klemperer, M., I, p. 62). 

9 Cf. for example, Esprit, XIV, 10, § 1: “Dans les pays chauds, la partie aqueuse du 
sang se dissipe beaucoup par la transpiration; il y faut donc substituer un liquide pareil. 
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indicated by Dedieu!° between the Esprit and John Arbuthnot’s Essay 
on the Effects of Air make it likely that the latter work in conjunction 
of course with Montesquieu’s experiments (one of which he has de- 
tailed so proudly in the Esprit, XIV, 2, § 5-6), form the basis of the 
physiological remarks on climate in the Esprit. For details I refer the 
reader to Dedieu’s discussion. 


II. Moral Effects of Climate. 


A. General Remarks. 


After all, the physiological functioning of the human organism 
as it is affected by climate is not a particularly important element in 
Montesquieu’s theory; what is fundamental throughout the discussion 
in Book XIV of the Esprit is the marked reaction to the effects of cli- 
mate of man as a member of the social group. The nature of this re- 
action was quite frequently pointed out in antiquity. 


The idea is expressed at some length in the treatise of Hippocrates, 
On Airs, Waters, and Places: the fact that men react to the nature of 
their surroundings is the central theme of his treatise.11_ In a char- 
acteristic passage (13) he observes that “where the seasons experi- 
ence the most violent and the most frequent changes, the land too is 
very wild and very uneven... So it is too with the inhabitants, if you 
will examine the matter. Some physiques resemble wooded, well- 
watered mountains, others, light, dry land, others marshy meadows, 
others a plain of bare parched earth’. In Critias’ account of the found- 
ing of Athens (Plato, Timaeus, p. 24), he notes that “Athene chose the 
spot of land in which you were born, because she saw the happy tem- 
perament of the seasons in that land would produce the wisest of 
men’. A clear statement of the case is given by Polybius (IV, 20). 
He refers to the harshness of character of those living in Arcadia, a 
result of the “gloomy atmospheric conditions usually prevailing in 


L’eau y est d’un usage admirable”.—Aristotle, Problems, I, no. 39: “In summer ... the 
body requires moisture, because the season is then dry ... A sparing diet of solid food 
and a liberal indulgence in liquid nourishment are appropriate to the summer”. — Dio- 


dorus Siculus, III, 34: “[Among the Troglodytes] except men have something to quench 
their thirst, they forthwith faint and die, the violence of the heat quickly exhaling all 
the moisture out of a man’s body”. 

10M. et la tradition politique anglaise en France, p. 212 ff. 

11 Cf, Heemskerk, De Montesquivio, II, p. 131; Barthélemy-St. Hilaire, trans. of Aristotle’s 
Politics, note on III (5), 6, § 1; Vian, Histoire de M., p. 200; Dodds, Les récits, p. 52; 
Barth, Die Philosophie der Geschichte als Soziologie, I, pp. 544-45. 
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these parts; conditions to which all men by their very nature must per- 
force assimilate themselves; there being no other reason than this why 
separate nations and peoples dwelling widely apart differ so much 
from each other in character, feature and color as well as in most of 
their pursuits”. In Cicero’s De Natura Deorum, II, 6, Balbus the Stoic 
observes that “in some countries and cities...the capacities of men 
are duller because of the heavier nature of the air”.. Again (II, 16), 
“it may be observed that they who inhabit countries of a pure, clean 
air have a quicker apprehension and a readier genius than those who 
live in a thick, foggy climate”.12 “It is no small wonder”, says Dio- 
dorus Siculus (III, 34), “that there is such diversity of food, manners 
and bodies so far differing from ours, when there is so great a con- 
trariety of climates in so small a distance one from another [as from 
Scythia to Ethiopia]”. Horace (Epist., II, i, 244) ridiculing Alexan- 
der’s choice of Choerilus as poet-laureate, says that in the matter of 
poetical discrimination at least “you would swear that [Alexander] 
was born in the heavy air of Beotia”. Says Vitruvius (De Architec- 
tura, VI, 1): “Nature herself has provided throughout the world that 
all nations should differ according to the variation of the climate... 
It is climate which causes the variety in different countries, their 
stature and qualities being naturally dissimilar’. In De Ira, II, 15, 
Seneca notes that “those who dwell near the frozen north have un- 
civilized tempers, just on the model of their native skies, as the poet 
has it”. In De Consolatione (ad Helviam), 7, he speaks of the char- 
acter of men “as savage as their climate”. Pliny observes (Hist. Nat., 
II, 80) that “the people living in the frozen parts of the earth are 
savage from the inclemency of their climate, while the Ethiopians, 
scorched by the sun, are dull from its variableness”. On the other 
hand, the climate of Italy “with its eternal freshness. ..is replete with 
health and vitality”. Tacitus (De Mor. Germ., 29) characterizes the 
Mattiaci as resembling the Batavi in every respect “except that they 
are animated with a more vigorous spirit by the soil and air of their 
own country”. ‘No region”, says Florus (III, 3), “is more frightful 
than the north; the heavens communicate their harshness to the genius 
of the inhabitants”. 

These more or less general statements will be supplemented in the 
texts that follow. 


12 Cited by Heemskerk, De Montesquivio, II, p. 142. 
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B. Courage and Cowardice. 
Esprit, XIV, 2, § 2. Les peuples des pays chauds sont timi- 
des comme les vieillards le sont; ceux des pays froids sont 
courageux comme le sont les jeunes gens. 


* e+ * 


Hippocrates (On Airs, Waters, and Places, 12) points out, refer- 
ring to Asia, that “the region...is less wild than [Europe], the char- 
acter of the inhabitants is milder and more gentle... Courage, en- 
durance, industry and high spirits could not arise in such conditions”. 
Similarly Aristotle notes (Pol., VII, 7, p. 1327b) that “those who live 
in a cold climate and in Europe are full of spirit”, whereas the natives 
of Asia are lacking therein.12 A similar distinction forms the basis of 
Aristotle’s Problems, XIV, no. 8: “Why are the inhabitants of warm 
regions cowardly and those who dwell in cold regions courageous?” 
Vitruvius (De Architectura, VI, 1) says: “Those who live near the 
equator [are] timid when opposed in battle; ...those however born 
in northern countries. ..from their sanguineous habit of body are more 
courageous”. The consul Lentulus observes, in Lucan’s Pharsalia, 
VIII, 363 ff.: “Every native of the northern snows is vehement in war 
and courts death; but every step you go towards the East and the tor- 
rid zone, the people grow softer as the sky grows kinder”. In his 
analysis of the enemies of the Roman Empire of the earlier period, 
Florus (IV, 12) makes the point that “those who lived toward the north 
proved to be the most indomitable”. Says Vegetius (De Arte Mil., 
I, 2): “Some nations are naturally more warlike than others... Cour- 
age, as well as strength of body, depends greatly on the influence of 
the different climates. It is the opinion of learned men...that the 
nations which lie near the sun [want resolution] to engage an enemy 
in close fight. On the other hand, the northern people...have a much 
greater share of intrepidity in the field”. 


III. Political Effects of Climate: Freedom and Servitude. 
Esprit, XVII, 1, § 1. La servitude politique. ..dépend...de 
la nature du climat. 
2, § 2... La lacheté des peuples des climats chauds les [a] 
presque toujours rendus esclaves, et...le courage des peuples 
des climats froids les [a] maintenus libres. 


3 Cf. Barker, Political Thought of Plato and Aristotle, p. 409: “In thus emphasizing the 
effect of climate, Aristotle approaches Montesquieu”. 
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* * & 


Laboulaye1* has indicated a parallel in Aristotle’s Politics (VII, 
7, p. 1327b); as we have seen (p. 30), Aristotle remarks thag “those 
who live in a cold climate and in Europe are full of spirit... .and there- 
fore they retain comparative freedom...whereas the natives of Asia 
...are wanting in spirit, and therefore they are always in a state of 
subjection and slavery’.15 There is a similar passage in the Politics, 
III, 14, p. 1285a: “Barbarians, being more servile in character than 
the Hellenes, and Asiatics than Europeans, do not revolt against a 
despotic government”. 


IV. Climate and Laws. 
A. Climate Affects Laws. 

Esprit, X1V,.10, § 7. Ce sont les différents besoins dans 
les différents climats qui ont formé les différentes maniéres 
de vivre; et ces différentes maniéres de vivre ont formé les 
diverses sortes de lois. 


* * * 


J. Flach1® has indicated a counterpart of Montesquieu’s dictum 
in Plato’s Laws, V, p. 747: ‘““We must not fail to observe. ..that there 
is a difference in places, and that some beget better men and others 
worse; and we must legislate accordingly. Some places are subject 
to strange and fatal influences by reason of diverse winds and violent 
heats, some by reason of waters; or again from the character of that 
subsistence which the earth supplies them, which not only affects the 
bodies of men for good and evil but produces similar effects in their 
souls. To all these matters the legislator, if he have any sense in him, 
must attend, as far as man can, and frame his laws accordingly”. 


B. Effects of Climate Overcome by Laws. 
Esprit, XIV, 3, § 3...Les peuples [des climats chauds] ont 
plus besoin d’un législateur que les peuples du ndétre. 
* * * 


Hippocrates points out (On Airs, Waters, and Places, 24) with 


14 CEwvres, note on Esprit, XVII, 3, § 5. 

15 The idea that Asiatic peoples are political slaves by nature was a commonplace in an-- 
tiquity: cf, Euripides, Helen, 276; Isocrates, Orat., IV, 150; Cicero, De Prov. Consul., 
5; Livy, XXXVI, 5; Strabo, XII, 2, § 11; Lucan, Pharsalia, VII, 442 ff.; Tacitus, Hisé., 
IV, 17; V, 8; Philostratus, Apollonius of Tyana, VII, 14; Julian, Against the Galileans, 
p. 138. 

16 Revue politique et littéraire, 1909, p. 4. 
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respect to the “inhabitants of hollow regions, that are meadowy, stifling, 
with more hot than cold winds’, that “bravery and endurance are not 
by nature part of their character, but the imposition of law can produce 
them artificially”. Polybius and Strabo have also made much of the 
efficacy of the laws in modifying the effects of nature; though not in 
connection with “les peuples des climats chauds”. Montesquieu has 
cited17 the well-known passage in Polybius (IV, 21): “The primitive 
Arcadians...with the view of softening and tempering the stubborn- 
ness and hardness of nature introduced all the practices 1 mentioned... 
and in fact resorted to every contrivance to render more gentle and mild 
by the influence of the customs they instituted the extreme hardness 
of the national character”. ‘Take the case of the Greeks’, says Strabo 
(II, 5); “though occupying mountains and rocks, they used to live 
happily, because they took forethought for good government, for the 
arts, and in general for the science of living”. 


V. Climate not the Exclusive Factor. 


Esprit, XIX, 4, § 1. Plusieurs choses gouvernent les 
hommes: le climat, la religion, les lois, les maximes du gou- 
vernement, les exemples des choses passées, les meeurs, les 
maniéres. 


* * 


That is, climate is an important but by no means exclusive factor 
in fashioning men. In De Fato, 4, Cicero mocks those who would at- 
tribute all things to climate: “‘the subtle air of climate cannot be the 
cause why some pupils follow Zeno, others Arcesilas, others Theo- 
phrastus... What influence can the nature of our climate have to make 
me prefer to walk in the portico of Pompey, rather than in the Field of 
Mars?” There is an even closer counterpart of Montesquieu’s position 
in Strabo (II, 3, § 7): “As regards the various arts and faculties and 
institutions of mankind, most of them when once men have made a 
beginning, flourish in spite of the latitude; so that some local char- 
acteristics of a people come by nature, others by training and habit’. 
“Different places exhibit different good and bad attributes, as also the 
advantages and inconveniences that result therefrom; some [are due] 
to nature and others [result] from human design” (II, 5, § 17). Else- 
where Strabo is even more skeptical of the effects of climate: a propos 


17Jn another connection however; cf. Esprit, IV, 8, § 1. 
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of the fountain of Salmacis18 that is reputed to make those who drink 
of it effeminate, he observes (XIV, 2, § 16): “It seems that the effe- 
minacy of man is laid to the charge of the air or of the water; yet it is 
not these but rather riches and wanton living that are the éause of 
effeminacy”. 


18 Cf. Ovid, Metam., IV, 285 £f. 
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CHAPTER II 
TOPOGRAPHY 


I. Moral Effects of Topography. 
A. Fertile Countries. 
B. Barren Countries. 

II. Political Effects of Topography. 

A. Fertile Countries. 

1. Inhabitants Lose Political Freedom. 
2. Fertility May Lead to Destruction. 

B. Barren Countries. 

C. Islands. 

D. Reclaimed Lands. 

& * * 

Our previous discussion has shown that the influence of physical 
factors upon the characters and institutions of men was by no means 
unknown in antiquity. The present chapter will consider specifically 
the dicta of the ancients with respect to topography as they apply to 
the particular tenets of the Esprit. 


I. Moral Effects of Topography. 
A. Fertile Countries. 
Esprit, XVIII, 4, § 1. La fertilité d'un pays donne avec 
l’aisance la mollesse et un certain amour pour la conservation 


de la vie. 
* * * 


Says Hippocrates (On Airs, Waters, and Places, 24): “Where the 
land is rich, soft and well-watered...there the inhabitants are fleshy, 
ill-articulated, moist, lazy, and generally cowardly in character”. In 
the Peace of Aristophanes (508 ff.) it is a chorus of farmers who zeal- 
ously aid Trygaeus in digging up the effigy of Peace from the deep 
pit in which War has buried her. “In favored regions”, says Strabo 
(II, 5, § 26), “everything inclines to peace’; and he cites sundry ex- 
amples. He notes that “it is on account of the fertility [of the islands 
of Pityussae and Gymnesiae] that the inhabitants are peaceable” (III, 


1“Den Alten lag ja iiberhaupt der Gedanke an einen innigen Zusammenhang von Volk 
und Land ausserordentlich nahe”: Poehlmann, Hellenische Anschauungen, p. 47. Cf. the 
famous apophthegm of Quintius Curtius, VIII, 9: “Natural situation everywhere fashions 
the character of men [Ingenium hominum ... ubique ... locorum situs format]”. 
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5, § 1). Remarking on the warlike character of the Iberians who live 
on the mountains he adds that “the plain of the Iberians is inhabited 
by people who incline rather to farming and to peace” (XI, 3, § 3). 
“The inhabitants of Gischala”, says Josephus (Wars of the Jews, IV, 
2, § 1) “were desirous of peace; for they were generally husbandmen, 
and always applied themselves to cultivate the fruits of the earth”. 
“There is no other occupation”, says Plutarch (Numa, 16), “which 
produces so keen and quick a relish for peace as that of a farmer’s 
life’.2 Arrian (Anabasis, III, 27, § 1) points out that when Alexander 
invaded the land of the Uxians those who dwelt in the plain and who 
had obeyed the Persian satrap at once surrendered to Alexander; while 
the Uxian hillmen insisted that Alexander pay tribute for passing 


through their land. 
4'°738609 
B. Barren Countries. 


Esprit, XVIII, 4, § 1. La stérilité des terres rend les 
hommes industrieux, sobres, endurcis au travail, courageux, 
propres a la guerre; il faut bien qu’ils se procurent ce que le 
terrain leur refuse. 


* * * 


“Inhabitants of a region which is mountainous, rugged, high, and 
watered”, says Hippocrates (On Airs, Waters, and Places, 24), “are 
likely to [have].a nature well adapted for endurance and courage, and 
such possess not a little wildness and ferocity... Where the land is 
bare, waterless, rough...there you will see men...wild rather than 
tame...and in war of more than average courage”. “The Persians’, 
says Plato (Laws, III, p. 695), “are shepherds of a rugged land, which 
was a stern mother, and well-fitted to produce a sturdy race, able to 
live in the open air and watch, and to fight also, if fighting were re- 
quired”. “In a disagreeable country”, says Strabo (II, 5, § 26), “every- 
thing tends to make men courageous and warlike”. Speaking of the 
intractability and the wildness of the Cantabrians (III, 3, § 3), he at- 
tributes these qualities to their remoteness and adds: “If some are so 
disagreeable merely as the result of the remoteness of their regions, 
it is likely that those who live in the mountains are still more out- 
landish”. He points out (XI, 3, § 3) that the tribes of Hyrcania are 
predatory and more disposed to war than to husbandry, “which arises 


2 He notes however, that they have just “so much of the warrior’s daring as prompts 
a man to fight for his own” (ibid.), 
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from the rugged nature of the country”. ‘The most ferocious of the 
Thracians”, says Florus (III, 5), “were the Scordisci... The site of 
their forests and of their mountains favored these traits”. 


II. Political Effects of Topography. 
A. Fertile Countries. 
1. Inhabitants Lose Political Freedom. 

Esprit, XVIII, 1, § 1. La bonté des terres d’un pays y étab- 
lit naturellement la dépendance. Les gens de la campagne... 
ne sont pas si jaloux de leur liberté: ils sont trop occupés et 
trop pleins de leurs affaires particuliéres. 


* * * 


That fertility of soil leads to political subserviency is the point of 
a remark by Cyrus; as reported by Herodotus (IX, 122): “Artembares 
...instructed the Persians in a design which they took from him and 
laid before Cyrus; this was its purport: ‘Seeing that Zeus grants lord- 
ship to the Persian people,...let us now remove out of the little and 
rugged land that we possess and take to ourselves one that is better’. 
Cyrus heard them, and found naught to marvel at in their design: ‘Do 
so’, said he, ‘but if you do make ready to be no longer rulers but sub- 
jects. Soft lands breed soft men; wondrous fruits of the earth and 
valiant warriors grow not from the same soil’. Thereat the Persians 
saw that Cyrus reasoned better than they, and they departed from be- 
fore him, choosing rather to be rulers on a barren mountain-side than 
slaves dwelling in tilled valleys”. That this subserviency may be traced 
to the fact that country folk have no time to devote to public affairs 
is indicated by Aristotle (Pol., VI, 4, p. 1318b):3 “Being poor, they 
have no leisure, and therefore do not often attend the assembly, and 
not having the necessaries of life they are always at work’. Montes- 
quieu (Esprit, XVIII, 1, § 1) quotes Cicero, Ad Att., VII, 7: “I don’t 
understand your phrase ‘the right party’... Is it the financiers or the 
farmers, whose chief desire is peace?” Plutarch (Solon, 13)5 notes 
that the Plain-Men of Attica favored an extreme oligarchy. He ob- 
serves (Themistocles, 19) that “the bema in Pnyx, which had stood 
so as to look off toward the sea, was afterwards turned by the thirty 
3 Cited by Laboulaye, Giuvres, note on Esprit, XVIII, 1, § 1. 
4 Note that though these country-people “endure tyranny and oligarchy patiently”, Aris- 
totle (ibid.) considers them good citizens of a democracy, for they are content to leave 
magistracies to those who have ample leisure. Cf. also Varro, De Re Rust., II, Introduction. 


5 Cited by M., Esprit, XVIII, 1, § 4. 
6 Cf. Herodotus, I, 59. 
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tyrants so as to look inland, because they thought that maritime empire 
was the mother of democracy, and that oligarchy was less distasteful 
to the tillers of the soil”. In the debate on the relative merits of sol- 
diers and husbandmen, Maximus of Tyre points out (Diss., XAll, Tay- 
lor, I, p. 134) that “when [warlike] virtue abandoned the Spartans, 
they laid down their arms and became from freemen husbandmen. 
When were the Cretans free? When they bore arms... When were 
they slaves?... When they were husbandmen”; and he cites numerous 
other examples. 


2. Fertility May Lead to Destruction. 

Esprit, XVIII, 3, § 2. La plupart des invasions se font... 
dans les pays que la nature avoit faits pour étre heureux; et 
comme rien n’est plus prés de la dévastation que |’invasion, 
les meilleurs pays sont le plus souvent dépeuplés. 


* * = 


Thucydides €, 2) expresses the same idea: “The richest districts 
[of Greece] were most constantly changing their inhabitants... For 
the productiveness of the land was a source of quarrels by which com- 
munities were ruined, while at the same time they were more exposed 
to attacks from without”.? Montesquieu (Esprit, XVIII, 3, § 5) cites 
the work attributed to Aristotle, Of Miracles (p. 938b), describing the 
fate that overtook the fertile island of Sardinia after it had aroused 
the cupidity of the Carthaginians. The same concept is to be found 
in Strabo (III, 3, § 5): “...About thirty different tribes occupy the 
country between the Tagus and the Artabrians, and although the coun- 
try was blest in fruits, in cattle and in the abundance of its gold and 
silver and similar metals, still most of the people had ceased to gain 
their livelihood from the earth... It was the mountaineers who began 
this lawlessness, as was likely to be the case; for since they occupied 
sorry land...they coveted what belonged to the others... The result 
was that the country, neglected because it was barren of planted pro- 
ducts, became the home only of brigands”. He notes that Sicily suf- 
fered the same fate (VI, 2, § 6); likewise that on account of the fer- 
tility of the islands of Pityussae and Gymnesiae, “the inhabitants are 
ever the objects of plots, albeit they are peaceable” (III, 5, § 1). 
7 Maximus of Tyre (Diss., XIII, Taylor, I, p. 138) cites this passage approvingly and adds: 


“Do not exercise agriculture, O man. Suffer your land to be deserted and uncultivated: 
for otherwise you will excite sedition, you will excite war”. 
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B. Barren Countries. 
Esprit, XVIII, 2, § 1... Dans les pays de montagnes, on 
peut conserver ce que l’on a, et l’on a peu & conserver. La 
liberté. ..régne donc plus dans les pays montagneux et diffi- 


ciles. 

§ 2. Les montagnards conservent un gouvernement plus 
modéré, parce qu’ils ne sont pas si fort exposés a la con- 
quéte. Ils se défendent aisément, ils sont attaqués difficile- 
ment. 

* * * 


+ 


The futility of waging war against a barren country is indicated in 
Herodotus (1, 71).8 Croesus is preparing an expedition against the 
Persians; Sandanis, a Lydian, says to him: “O king, you are making 
ready to march against men...whose fare is not what they desire but 
what they have; for their land is stony... Now if you conquer them, 
of what will you deprive them, seeing that they have nothing?” In the 
Persians (792 ff.) of AEschylus, the ghost of Darius bids the Persians 
no more assail Hellas for “the land itself is their ally... It wastes with 
famine an over-numerous foe”. In the passage from Thucydides pre- 
viously cited (p. 37), he notes that whereas the richest districts of 
Greece were continually exposed to attacks from without, “Attica, of 
which the soil was poor and thin, enjoyed a long freedom from civil 
strife and retained its original inhabitants”. If the Arabians were 
never conquered, it was because ‘‘Arabia being partly desert and partly 
parcht up for want of water. ..cannot be subdued by any foreign force” 
(Diodorus Siculus, II, 1). Pliny (Hist. Nat., V1, 23) comments on the 
freedom enjoyed by the Morontes of India “who possess the mountains 
throughout the whole range of country”. Florus (IV, 12) observes that 
Augustus was unable to subdue the rebellious spirit of the Spaniards 
as long as they remained in their mountain fastnesses; “therefore he 
compelled them to fix their habitations in the cantonments established 
in the plain”. Says Justin (XXXVIII, 7): “The Scythians, in addition 
to their arms and courage, were defended by deserts and cold, by which 
was shown the great labor and danger of making war against them”, 
If the Plain-Men of Attica favored the oligarchy, the Hill-Men fav- 
ored an extreme democracy (Plutarch, Solon, 13). Arrian (Anabasis, 
8 The passage is discussed in Athenaeus, III, p. 78. For a somewhat similar harangue, cf. 
Lyceas’ Egyptian History (cited by Athenaeus, IV, p. 150). 
® Cited by Strabo, VIII, 1, § 2; cf. Euripides, Ion, 589 ff.; Aristophanes, Wasps, 1076; 


Isocrates, IV, 24. Demosthenes (XIX, 261) notes that of all the Greeks only the 
Athenians and the Arcadians can boast of being autochthonic. 
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III, 24, § 2) points out that “no one had for a long time invaded [the 
country of the Mardians] owing to the difficulties of transit, and be- 
cause the Mardians were poor, and besides being poor, war-like”.1° 


C. Islands. 
Esprit, XVIII, 5, § 1. Les peuples des files sont plus portés 
a la liberté que les peuples du continent.. Les iles sont ordi- 
nairement d’une petite étendue ; une partie du peuple ne peut 
pas étre si bien employée a opprimer |’autre; la mer les sé- 
pare des grands empires, et la tyrannie ne peut pas s’y préter 
la main; les conquérants sont arrétés par la mer. 


* * * 


There is an analogue in the work attributed to Xenophon on the 
Athenian Republic, II, 14:11 “[The Athenians] are destitute of one 
favorable circumstance; for if the Athenians, while lords of the sea, 
inhabited an island, they would have it in their power, when they 
pleased, to injure others, and suffer no injury in return, as long as 
they commanded the sea; and their land would not be devastated or 
invaded by the enemy... They would be freed from another fear if 
they inhabited an island, that the city would never be betrayed by a 
few, nor would their gates be opened, nor would the enemy break in 
upon them... Nor would there be seditions”. 


D. Reclaimed Lands. 
Esprit, XVIII, 6, § 1. Les pays que l'industrie des hommes 
a rendus habitables et qui ont besoin pour exister de la méme 
industrie, appellent 4 eux le gouvernement modéré. 
* * * 

One of the examples that Montesquieu cites is that of Egypt: “Le 
pouvoir...étoit autrefois [modéré] en Egypte (Esprit, XVIII, 6, § 2). 
In stressing the moderate powers exercised by the first Egyptian kings 
he seems to follow the almost Utopian account of Diodorus Siculus 
(I, 70 ff.) : “The first kings of Egypt”, says Diodorus, “lived not after 
the way and manner of other monarchs to do what they list, without 
control; but in every thing conformed themselves to their laws, not 
only in the public administration of the government, but in their daily 
private conversation, and their very meals and diet”. 

10 Cf. also Arrian’s account of the Drangae and the Dragogi (III, 28) and of the Abian 


Scythians (IV, 1, § 1). 
11 Cited by M., Esprit, XXI, 7, § 2. 
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II. FUNDAMENTAL BASES OF THE STATE 
CHAPTER III 


LAW 


I. Law as Eternal Principle. 
A. Definition of Law. 
B. Natural Law. 
C. Man and Natural Law. 
1. Foreword: Man in State of Nature. 
2. Belief in God not the First Natural Law. 
3. Enumeration of Natural Laws. 
II. Law as Convention: Positive Law. 
A. Eternal Basis of Positive Law. 
B. Establishment of Positive Law. 
1. Creation of Society Brings about War. 
2. Warfare Brings about Positive Law. 
C. Positive Law as a Convention. 


* * * 


In seeking a definition of law at the outset, Montesquieu seems 
to adopt the viewpoint that law is the manifestation of reason (Esprit, 
I, 1, § 3), in fact is reason (I, 3, § 11), existing from the very begin- 
ning of time (I, 1, § 8-9), and awaiting only a favorable opportunity 
to be revealed to mankind. The actual composition of the laws then 
should represent a mere step in the revelation of the true law; as 
Cicero puts it (Leg., II, 5): “What is right and true is also eternal, 
and does not begin or end with written statutes”. This immutable true 
law is of universal application: “La Divinité a ses lois; le monde 
matériel a ses lois; les intelligences supérieures a l’homme ont leur 
lois; les bétes ont leurs lois; l’-homme a ses lois” (Esprit, I, 1, § 1). 


But when Montesquieu comes to discuss the positive law of man- 
kind, which is to be the chief object of his investigation, he evidently 
considers it a pragmatic affair, coming into being as the result of cer- 
tain physical, social and economic implications: “Il faut que [les lois] 
se rapportent a la nature et au principe du gouvernement qui est établi, 
ou qu’on veut établir;... elles doivent étre relatives au physique du 


40 


pays;...elles doivent se rapporter au degré de liberté que la consti- 
tution peut souffrir; a la religion des habitants, a leurs inclinatiéns, a 
leurs richesses, 4 leur nombre, 4 leur commerce, a leurs meurs, a leurs 
maniéres” (Esprit, 1, 3, § 13-14). 

The contradiction involved in thus combining the conflicting sys- 
tems of Physis and Nomos, the laws of nature and man-made conven- 
tions, is obvious enough! and is chiefly responsible perhaps for the 
confusion in the introductory first book of the Esprit, which Barthé- 
(aes Hilaire? characterizes as “‘d’une By aeeieidde faible et ob- 
scure”’ 

There is then a definite line of cleavage between Montesquieu’s 
conception of law as an eternal entity and law as a man-made affair: 
both viewpoints were abundantly represented in antiquity. 


I. Law as Eternal Principle. 
A. Definition of Law. 

Esprit, 1, 1, § 3. Il y a...une raison primitive; et les lois 
sont les rapports qui se trouvent entre elle et les différents 
étres, et les rapports de ces divers étres entre eux. 

3, § 11. La loi, en général, est la raison humaine, en tant 
qu’elle gouverne tous les peuples de la terre. 

* * * 


There is no idea more widespread in antiquity than that of a pri- 
meval reason pervading the universe, though the conception of Nous 
or Logos or Spiritus varies from one philosophical school to another 
and from one individual to another.? 


1Cf. A. Franck, Revue contemporaine, 2e série, III, p. 52: “Malgré le témoignage que 
[M.] rend 4 la raison universelle du genre humain, M. ne semble-t-il pas nier ... l’ex- 
istence d’une telle lumiére, quand il veut prouver que les lois positives ... peuvent toutes 
se justifier par la nature du pays, de la race, du gouvernement?”; Charaux; M., p. 353: 
“[M.] établic des lois qui sont de Dieu, d’autres qui sont uniquement de Il’homme, ot 
Dieu, on ne sait pourquoi, ne parait pas du tout”; Dedieu, M., p. 121: [M.’s idea of the 
eternal archetype of immutable justice] ‘était contrarié par un concept différent qui 
resta finalement vainqueur”; Struck, M. als Politiker, p. 125: ‘““Warum [die Gesetzen] 
dann verniinftig seien, wenn sie der Natur und dem Prinzip der Regierung entsprechen, 
sagt [M.] nirgends ausdriicklich”. 

2 Pref, to trans. of Aristotle’s Politics, p. Ixxxiii. Cf. Voltaire, Commentaire, II; Klem- 
perer, M., II, p. 16. 

3 Cf. Heraclitus (Fragment 19, Bywater; cited by Hicks, Stoic and Epicurean, p. 10): 
“There is but one wisdom: to understand the knowledge by which all things are steered 
through all”; Anaxagoras (cited by Plato, Phaedo, p. 97): “[The first ordering of the 
world is due to] a pure, unadulterated intelligence, which in all other mixed and com- 
pound things acts as a principle of discrimination and of combination of like with like”; 
Plato, Philebus, p. 30: “There is in the universe a mighty infinite and an adequate limit 
as well as a cause of no mean power, which orders and arranges years and seasons and 
months and may justly be called wisdom and mind”; Cleanthes, Hymn (cited by Hicks, 
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As for the relationship between law and this primeval reason, it 
has been observed that the conception of law as a rapport, a species 
of sublimated ratio, is a rather strange one, adapted rather to the field 
of mathematics or physics than to that of political speculation. Mon- 
tesquieu seems to imply not that the laws are the rapport obtaining 
between God and men, but that they are a concrete expression of this 
rapport. In other words: there is a definite relationship between the 
divine reason that pervades the world and the reason of finite crea- 
tures. Now law is the manifestation of human reason; ergo, it is an 
expression of divine reason to the extent that man participates therein. 

Montesquieu maintains in effect that man is connected with God 
by reason, that the reason of man is a “particle of Zeus which Zeus 
gives to every man for his controller and governor”’.5 Now the rela- 
tionship between the reason that pervades the universe and that par- 
ticle of it which falls to the lot of man is particularly manifest in the 
law. Heraclitus (cited by Myres, Political Ideas of the Greeks, pp. 
277-78) considers that “all human nomoi are nourished by one, the 
divine; for it has force to as great a degree as it wills, and is sufficient 
unto all, and yet there is more’. “We should regulate our cities and 
our houses’’, says Plato (Laws, IV, p. 714), “according to law, meaning 
by the very term ‘law’, the distribution of mind’. According to Aris- 
totle (Pol., III, 16, p. 1287a), “the law is reason unaffected by de- 
sire’. The Stoic viewpoint, as represented by Diogenes Laértius (VII, 
88) is that “the law common to all things [is the] right reason which 
pervades all things, and is identical with. ..Zeus, lord and ruler of all 
that is’. Says Cicero (Phil., XI, 12): “Law is nothing else but the 
rational principle, derived from the inspiration of the gods”. Marcus 
Aurelius cites the concept in proof of his contention that the world is 
the universal city of gods and men (Meditations, IV, 4): “There is one 


Stoic and Epicurean, p. 15): “...Common reason which goes through all ||Is mingled 
with all things, great and small, || And filling nature, is sovereign king of all existence 
|| Thus there is one eternal reason in all things”; Cicero, Leg., I, 7: “It is by the 
might of the immortal gods, or by their nature, reason, power, ‘mind, will, or any other 
term which will make my meaning clearer, that all nature is governed”; Virgil, neid, 
VI, 726-27: “A mind, infused through every limb, stirs the mass and blends with the 
mighty whole”; Manilius, Astron., II, 64-65: “A single spirit abides in every part and 
penetrates the world”; Seneca, Quaest. Nat., I, Prologue, 13: “God is the mind of the 
Universe”; Marcus Aurelius, Meditations, V, 32: “Reason ... pervades all substance and 
administers the universe through an eternity of ordered epochs”; Plotinus, Esneads, III, 
2: “The principle of things is the Logos ... which is everything”, etc. 
4Cf. Barthélemy-St. Hilaire, Pref. to trans. of Aristotle’s Politics, p. Ixxxiii; Charaux, 
M., p. 349; Sorel, M., p. 62; Klemperer, M., II, p. 5; Struck, M. als Politiker, p. 30. 
5 Marcus Aurelius, Meditations, V, 27. 
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law, and if the law be one, we are all fellow-subjects... And from this 
city of the universe must proceed those very faculties of intellect and 
reason, with our conception of law”. 


B. Natural Law. 


Esprit, I, 1,§ 1... Tous les étres ont leurs lois; la Divinité 
a ses lois; le monde matériel a ses lois... 
& * * 


The idea that law. reigns supreme over the universe® and over 
Deity? as well is common enough in antiquity. 


C. Man and Natural Law. 
* xe * 


The law that governs all things, animate and inanimate alike, 
manifests itself, ig the case of man, in the laws of nature, “ainsi 
nommées, parce qu’elles dérivent uniquement de la constitution de 
notre étre” (Esprit, 1, 2, § 1). These natural laws have an indepen- 
dent existence of their own quite apart from the positive law. Hence in 
order to determine precisely what they are, it will be necessary to 
isolate man from the thousand and one factors that make him a social 
and civilized being: “il faut considérer un homme avant 1’établisse- 
ment des sociétés” (Esprit, ibid.). 


6 Cf. Demosthenes, XXVI, 26: ‘“‘The whole universe, the terrestrial and celestial world, 
the seasons of the year, if we are to believe what we see, are ruled and governed by 
order and law”; Lucretius, De Rer. Nat., I, 586: “It stands decreed by Nature’s laws 
what each thing can and what it cannot do”; Cicero, Leg., II, 4: “Law is ... something 
eternal which rules the whole universe”; Seneca, De Ira, II, 27: “It is not for our sake 
that the universe causes summer and winter to succeed each other; these have a law of 
their own, according to which their divine functions are performed ... The whole uni- 
verse is bound by irrevocable and eternal laws”; Epictetus, Fragments, CXXXI: “All 
things serve and obey the laws of the universe, the earth, the sea, the sun, the stars”. — 
The functioning of the material world according to immutable laws often serves as an 
argument against the idea of the domination of chance; cf. Cicero, De Nat. Deor., II, 2; 
Diodorus Siculus, II, 3; Seneca, Quaest. Nat., I, Prologue, 14; De Prov., 1; Maximus of 
Tyre, Diss., XVII, Taylor, I, p. 177; Dio Chrysostomus, I, 42. 

7 Cf. Euripides, Hecuba, 799: “Yet are the gods strong, and their ruler strong, || Even 
law”; Cleanthes, Hymn (Cited by Hicks, Stoic and Epicurean, p. 16): “*...Nor higher 
meed belongs || E’en to the gods, than justly to adore || The everlasting rule for ever- 
more”; Lucan, Pharsalia, Il, 7 ff.: “The author of the universe ... established the chain’ 
of causes for all eternity, and bound himself as well by universal law”; Seneca, De Prov., 
5: “Whatever law is laid upon man ... is laid upon the gods also: one unchangeable 
stream bears along gods and men alike ... The creator and ruler of the universe himself, 
although he has given laws to the fates, yet is guided by them: he always obeys, he only 
once commanded”; Plutarch, Discourse to am Unlettered Prince, 3 (cited by M., Esprit, 
I, 1, § 1, note): “Pindar said that law is the king of mortal and immortal beings”. 
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1. Foreword: Man in State of Nature. i 
Esprit, 1, 2, § 2. L’>homme, dans l’état de nature, auroit 
plutét la faculté de connoitre, qu’il n’auroit des connoissances. 


* * * 


The idea that man has within him the faculty of learning before 
he acquires knowledge suggests the demonstration of maieutics in 
Plato’s Meno, p. 81 ff., in which Socrates by adroit questioning enables 
an unlettered slave to solve various mathematical problems, thereby 
demonstrating that the processes of ratiocination are present in the 
mind at birth and await only the opportunity of unfolding.® As Cicero 
puts it (Leg., I, 10): “Reason...is certainly common to us all, and 
though varying in what it learns, at least in the capacity to learn it-is 
invariable... Those rudimentary beginnings of intelligence. ..which 
are imprinted on our minds, are imprinted on all minds alike”. 


2. Belief in God not the First Natural Law. 

Esprit, 1, 2, § 2. Cette loi qui, en imprimant dans nous- 
mémes |l’idée d’un créateur, nous porte vers lui, est la pre- 
miére des lois naturelles par son importance, et non pas dans 
l’ordre de ces lois. L’homme, dans 1’état de nature. . .songe- 
roit 4 la conservation de son étre, avant de chercher l’origine 
de son étre. 

* * * 


Barckhausen® indicates as the source of the above a passage in 
Xenophon’s Memorabilia (IV, 4, § 19). Therein Hippias remarks that 


“the first [mp@rov] of all [unwritten laws] recognized throughout 
the world orders us to revere the gods”. As the text indicates, this law 
is for Hippias not only the most important of unwritten laws (as it is 
in Montesquieu’s estimation, professedly at least) but also chrono- 
logically the first. The latter view, common enough at all periods of 
antiquity19 represents the reverse of Montesquieu’s position. . His 
contention that belief in Deity is not present in man in the natural state 
is paralleled in the account of primitive man in Lucretius’ De Rerum 
Natura, V, 1160 ff. The same idea is presented in a passage of Cice- 
- The concept is developed at length in the twenty-eighth Dissertation of Maximus of 
oM. ses idées et ses oeuvres, p. 54, 

10 Cf, Plato, Laws, X, p. 887; Aristotle, Of the Heavens, I, 3; Cicero, Tusc. Disp., 1, 13; 
Strabo, I, 2, § 7-9; Philo, Of Abraham, 13; Seneca, Epist., CXVII, 6; Maximus of Tyre, 


Diss., I, Taylor, I, p. 5; Plutarch, Of Love, 13; Lucian, Zeus Tragoedus, 42; Jamblichus, 
Of Mysteries, 1; Julian, Against the Galileans, p. 52; Pomponius (Dig., I, Title 1, 2). 
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ro’s De Inventione, 1, 2, in which he likewise discusses man in a state 
of nature: “...There was a time when men wandered at random over 
the fields after the fashion of beasts, nor did they anything by means 
of the reasoning powers of the mind... No attention was yet paid to 
any consideration of the religious reverence due to the gods”. Again 
in the De Natura Deorum, I, 23, he has Cotta, the spokesman for his 
own creed, the Academics, remark: “I believe that there are many 
people so savage that they have no thoughts of Deity”.11 


3. Enumeration of Natural Laws. 

Esprit, 1, 2, § 3... La_paix seroit la premiére loi naturelle 
[inasmuch as man in a state of nature “songeroit a la con- 
servation de son étre’” (§ 2) before he would venture on other 
activities]. 

§ 6... Une autre loi naturelle seroit celle qui lui inspire- 
roit de chercher a se nourrir, 

§ 7... La priére naturelle que [les deux sexes] se font 
toujours l’un a l’autre seroit une troisiéme loi [naturelle]. 

§ 8... Le désir de vivre en société est une quatriéme loi 
naturelle. 

* * * 


Of the various accounts of primitive man in the writings of the 
ancients,12 that in Lucretius’ De Rerum Natura offers certain definite 
analogies with Montesquieu’s presentation. Montesquieu considers the 
natural instincts in chronological order as 1) the instinct of self-pre- 
servation — peace; 2) the desire for food; 3) the sexual instinct; 4) 
the social instinct. Lucretius develops the subject in greater detail 
than Montesquieu and includes certain activities (the search for shel- 
ter: 948 ff.; the development of language: 1028 ff.) not mentioned in 
Montesquieu’s analysis. The other activities mentioned by Lucretius 
correspond to those enumerated by Montesquieu and in the following 
order: 1) the desire for food: 939 ff.; 2) the sexual instinct: 962 ff.; 
3) self-preservation: 982 ff.; 4) the social instinct: 1019 ff. The chief 
distinction between the two systems is that for Montesquieu man in a 
state of nature is a timid creature who must have peace before he can 


11 Elsewhere Cicero takes the opposite position; cf. note 10. 

12 Cf, Hesiod, Works and Days, 108 ff.; AEschylus, Prometheus Bound, 456 ££.; Plato, 
Laws, Ill, p. 678 ff.; Polybius, VI, 6; Diodorus Siculus, I, 8 ff.; Cicero, De Inventione, 
I, 2; Virgil, Georg., I, 126 ff.; Ovid, Metem., I, 89 ff.; Fasti, I, 249 ff.; Horace, Sat., 
I, iii, 99 ff.; Josephus, Antiquities of the Jews, I, 1, § 4; Seneca, Epist., XC, 36 ff.; 
Tacitus, Ann., III, 26; Juvenal, Set., VI, 2 ff.; Dio Chrysostomus, Orat., VI; Maximus 
of Tyre, Diss., XX, Taylor, I, p. 197 ff.; Porphyry, Of Abstinence, IV, 1, § 2. 
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indulge his other impulses, whereas in the case of Lucretius’ natural 
man, not till a later stage does fear of wild beasts impel him to give 
some thought to the problem of self-defense. Otherwise the two sys- 
tems are quite similar. Considering the undoubted fascination that the 
De Rerum Natura exercised on Montesquieu (it will be recalled that 
there is a lengthy excerpt from that work in the Esprit, XXIII, 1) it 
would be natural enough for Montesquieu to be influenced by one of 
its most striking portions. Certainly the point of view adopted by Mon- 
tesquieu in the present discussion is decidedly Epicurean. To all in- 
tents and purposes his natural man, like that of Lucretius, struggles 
with the elemental problems of existence while God (or the gods) re- 
mains aloof. Once man has safely established himself upon the earth, 
Lucretius is content to let the gods abide in their splendid but useless 
isolation,13 whereas Montesquieu would set God to work in the inter- 
ests of the state.14 

The idea of self-preservation as the most important natural ac- 
tivity was familiar enough in antiquity. According to Diogenes Laér- 
tius (VII, 85), the Stoics maintained that “an animal’s first impulse is 
to self-preservation...as Chrysippus affirms in the first book of his 
work On Ends: his words are: ‘The dearest thing to every animal is 
its own constitution and its consciousness thereof’”. “Immediately 
upon its birth”, says Cicero (De Fin., Ill, 16), ‘“‘a sentient creature is 
attracted to its own being and is impelled to maintain its own existence 
and to feel affection for its own constitution”. Seneca (Epist., CXXI, 
17-18) insists upon the importance of this instinct: “I avoid pain. For 
whose sake? Mine. If in all I do I consider myself, my consideration 
for myself comes before everything. This consideration for self is 
present in all animals — not inculcated but inborn... Even frail young 
creatures fresh from the womb and the egg know at once, unprompted, 
what’s harmful, and avoid things that will cause their death”. Other 
expressions of the idea are common enough.15 


Comment is hardly necessary on such obvious activities as the 
search for food and the gratification of sexual desire. Laboulaye1® 


13. The nature of the gods must ever in itself of necessity enjoy immortality together 

me ae repose, far removed and withdrawn from our concerns” (De Rer. Nat., 
» 646 ff.). 

14 Cf, Esprit, XXIV, 2, § 1-3; 8, § 1-2; 9, § 1, etc. 

15 Cf. Horace, Sat., II, i, 50 ff.; Josephus, Wars of the Jews, Ill, 8, § 5; Epictetus, 

Enchiridion, XXXI; Aulus Gellius, XII, 5; Lactantius, Div. Inst., V, 17. 

16 CEuvres, note on Esprit, I, 2, § 8. 
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indicates as the source of Montesquieu’s fourth natural law, the social 
instinct, the famous affirmation by Aristotle (Pol., 1, 2, p. 1253%) that 
“man is by nature a social animal”. The idea was a commonplace in 
antiquity.27 é 


II. Law as Convention: Positive Law. 


* * * 


The gap between natural and positive law is ingeniously bridged 
by Montesquieu. Man in a state of nature seeks society, and the 
disastrous effects of this natural law — for “sitét que les hommes sont 
en société,.. .l’égalité...cesse, et l’état de guerre commence” (Esprit, 
I, 3, § 1) — brings into being as a natural corrective (I, 3, § 3), the 
positive law. 


A. Eternal Basis of Positive Law. 
Esprit, 1, 1, § 8. Avant qu’il y efit des lois faites, il y avoit 
des rapports de justice possibles. 
§ 9. Il faut...avouer des rapports d’équité antérieurs a la 
loi positive qui les établit. 


* * * 


Though the idea has no bearing on his subsequent discussion 
Montesquieu acknowledges the eternal basis of the positive laws in 
what is in all likelihood a sentimental tribute to the Platonic Ideas. 


Certainly the analogy involved is striking enough. In his discus- 
sion of the Esprit Villemain1® observes: “Que cherche Platon? Une 
vérité, une justice, une sainteté, qui ne dépendent pas des conventions 
humaines, mais de |’éternelle idée des choses, et qui résulte, non pas 
de la volonté d’un pouvoir, mais de l’expression d’une idée antérieur”’. 
Similarly Janet!® notes that Montesquieu’s philosophy ‘‘c’est la philoso- 
phie de Malebranche et de Platon; c’est cette philosophie qui place le 
juste primitif et éternel avant le juste légal, et fait dériver celui-ci de 
celui-la”. Flach? also postulates the influence of Plato in this con- 
nection. 

17 Cf. Cicero, De Off., I, 44; Philo, On the Tes Commandments, 25; Seneca, De Ira, 
I, 5; Quintilian, Inst. Orat., I, 2; Plutarch, Pompey, 28; Arrian, Discourses, I, 23; Marcus 
Aurelius, Meditations, VIII, 34; Julian, Fragment of Letter to a Priest, p. 288. 

18 Tableau de la littérature au 18e siécle, 1, p. 348. 


19 Histoire de la science politique, Il, p. 330. 
20 Revue politique et littéraire, 1909, p. 39. 
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B. Establishment of Positive Law. 


* * * 


In the Lettres persanes, XCIV, Montesquieu had ridiculed the 
search for origins: “Je n’ai jamais oui parler du droit politique” he 
had said, “qu’on n’ait commencé par rechercher soigneusement quelle 
est l’origine des sociétés, ce qui me parait ridicule. [Les hommes] 
naissent tous liés les uns aux autres...voila la société et la cause de 
la société”. Certainly the wisdom of this position is evident when one 
considers the superficiality of his treatment of “‘social origins”.?1 


1. Creation of Society Brings about War. 
Esprit, I, 3, § 1. Sitét que les hommes sont en société,.. . 
légalité...cesse, et l’état de guerre commence. 


* * * 


Man in a state of nature seeks peace: There was no war among 
primitive men, says Plato (Laws, III, 678), “for the desolation of these 
primitive men would create in them a feeling of affection and friend- 
ship toward one another, and in the second place they would have no 
occasion to fight for their subsistence”. In the Golden Age, says Ovid 
(Metam., I, 99-100), “nations, secure from war’s alarms, passed the 
years in gentle ease”. Says Seneca (Epist., XC, 41): “When man 
was in a state of nature war still slumbered: hands still unstained with 
human blood had wreaked their antipathy only on beasts of prey’’.22 
“In the earliest times”, says Tacitus (Ann., III, 26), “when men had 
as yet no evil passions, they led blameless, guiltless lives, without either 
punishment or restraint”. In like manner Maximus of Tyre observes 
(Diss., XX, Taylor, I, p. 197) that primitive man lived “without war, 
without iron, without guards, devoted to peace”’. 


But the creation of society brings about inequality and war: “This 
much we may affirm’, says Plato (Rep., II, p. 373), “that...war is to 
be derived from causes which are also the causes of all the evils in 
states, private as well as public [i. e., the increasing complexity of 
society]”. “When men were gathered into cities’, he says (Prota- 
goras, p, 32), “having no art of government, they ill-treated one an- 
other and were...in process of dispersion and of destruction’. “When 
equality ceased to be the rule”, says Tacitus (Ann., III, 26), “self- 


21 Cf. Molliére, Mémoires de Académie des sciences de Lyon, série 3, I (1893), p. 50. 
22 Cf. idem, Hippolytus, 526 ff.; Pseudo-Seneca, Octavia, 401 ff, 
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seeking and violence drove out simplicity and modest living”. Ac- 
cording to Porphyry (Of Abstinence, IV, 2) the Peripatetic Dicaear- 
chus described an original paradise, “when men lived in accord with 
nature. Neither did they have any possessions to arouse hate and 
strife until the evil of private property developed and caused the de- 
generation of human society”. 


2. Warfare Brings about Positive aw. 
Esprit, 1, 3, § 3. [La guerre fait établir] les lois parmi les 
hommes. 


* * * 


There are various references to the specific idea that law was 
established as a curb, following an initial period of violence, rather 
than as a natural consequence of increasingly complex social relation- 
ships. ; 

“When men have both done and suffered injustice”, says Plato 
(Rep., Ill, p. 359), “they think that they had better agree among them- 
selves... Hence there arise laws and mutual covenants; and that which 
is ordained by law is termed by them lawful and just”.2? Isocrates 
(IV, 39) observes that Athens, “finding the Hellenes living without 
laws and in scattered abodes, some oppressed by tyrannies, others per- 
ishing through anarchy,...delivered them from these evils by taking 
some under her protection and by setting to others her own example; 
for she was the first to lay down laws and establish a polity”. Says 
Lucretius (De Rer. Nat., V, 1135 ff.) : “Affairs sank down to turmoil’s 
lowest dregs, when each one was seeking for himself supremacy and 
highest place. Then some advised appointing magistrates, and drew 
up codes, that men might wish to have the use of laws; because man- 
kind, worn out with living lives of violence, lay languishing from feuds; 
wherefore the more spontaneously they gave submission to strict codes 
of laws”. Horace (Sat., I, iii, 104 ff.) notes that after a long period 
of strife men began “to give up war, to build cities, and to frame laws 
that none should thieve or rob or commit adultery”. Seneca (Epist., 
XC, 6) remarks that “no sooner had the subtle inroads of corruption 
transformed royalty into tyranny than laws were necessary”. When 
equality was lost and violence set in, says Tacitus (Ann., III, 26), 
“among some nations, a demand for laws sprang up at once; among 


23 Aristotle (Pol., III, 9, p. 1280b) attacks the notion that law is a covenant, “a surety 
to one another of justice”. 
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others, not until the rule of kings had been found intolerable”. “No 
sufficient praise nor equivalent to their deserts”, says Plutarch (Against 
Colotes, 31), “can be given those who, for the restraining of. . . bestial 
passions have established policy and government of state, instituted 
magistrates and ordained good and wholesome laws”. 


C. Positive Law as a Convention. 


* x * 


If for Montesquieu the positive laws have at least an eternal 
basis, in that they are the concrete expression of certain inherent re- 
lationships which have existed for all time, in point of fact the actual 
discussion of laws in the Esprit utterly ignores the eternal basis of 
law. It does not lie within the range of the present investigation to 
consider the discussion of the positive laws in the Esprit, although I 
deal with a certain number of these positive laws in connection with 
Montesquiew’s political doctrine. It is my aim at present to stress the 
viewpoint that actuates Montesquieu’s discussion of the positive laws 
throughout: to wit, that the law is a convention, a pragmatic remedy 
for the problems that arise in the functioning of the body politic. As 
we have seen (pp. 15, 40), Montesquieu is not so much interested in 
the Esprit in laws per se as he is in laws as a product of the nature of 
the government, of physical environment, religion, and a number of 
other factors. Each group of laws then will be adapted only to the 
particular people for which it has been established (Esprit, I, 3, § 9), 
to such an extent indeed that “c’est un trés grand hasard si [les lois] 
d’une nation peuvent convenir 4 une-autre” (Esprit, I, 3, § 12). This 
viewpoint dominates Book XXIX, in which Montesquieu discusses the 
composition of laws. The legislator is urged, not to seek a formula 
that will be equally applicable to all cases but to find a particular law 
that will be perfectly adapted to a particular case. A given law may 
seem contrary to the views of the legislator (XXIX, 23); laws which 
seem the same may not have the same effect (XXIX, 6) or may not 
have originated for the same purpose (XXIX, 8); laws which appear 
to be contrary to each other may be derived from the same spirit 
(XXIX, 10); but what is important is to have laws correspond exactly 
to the exigencies which brought them into being. 

To be sure there is often an air of more or less complete finality 
about certain laws that Montesquieu establishes. Granting the effects 
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of climate, customs and the like, he seems in many cases to have found 
the definite laws that will hold if not for every race and age, at least 
for some definite race or age. Yet even such laws as these are the 
product of circumstances, though a given combination of circumstances 
may result in a certain law holding good for an indefinite period of 
time.24 


The idea of law as a convention, a product of human ingenuity, 
to be measured by the yardstick of practical application and not by ap- 
proximation to some celestial pattern, was general enough in antiquity. 
After all the ancients came into too frequent contact with laws that 
were obviously antiquated, unduly harsh, or applying sanctions that 
had become ridiculously ineffective not to realize that laws such as 
these were no longer adequate for the purpose for which they had been 
established. Although one might theorize upon the divine nature of 
law in the abstract, and although certain publicists might express re- 
luctance to tamper with laws once established or might even expressly 
forbid the practice,25 the conviction was quite general that laws were 
temporary and ephemeral structures, rising out of definite needs and 
implications. When these laws were no longer adapted to existing 
circumstances they were to be annulled by tacit disobedience,?® or in- 
terpreted at the discretion of the legislator?’ or superseded?8 or re- 
pealed outright.29 The successive accretions of the jurisconsults’ com- 


24 Thus in the case of his republic, M. establishes laws with respect to the ballot, the 
Magistrates, the senate and the like which will hold as long as the republic maintains 
its principles of virtue, frugality, and equality, as long as it contents itself with a small 
territory, does not indulge in warfare, etc. But these laws become valueless when the 
republic no longer abides by these principles: ‘““Lorsque les principes du gouvernement 
sont une fois corrompus, les meilleures lois deviennent mauvaises, et se tournent contre 
PEtat” (Esprit, VII, 11, § 1). 

25 Cf. Aristotle, Pol., II, 8, p. 1268b: “The habit of lightly changing the laws is an evil 
and when the advantage is small, some errors both of law-givers and rulers had better 
be left”; Demosthenes, XXIV, 212: ‘“‘[Those who would change the laws would change] 
the money of the state”; Cicero, Leg., III, 5: “Since the wisest and most evenly balanced 
system has been devised by our own ancestors, I had no innovations, or at least only a 
few, which I thought ought to be introduced into the constitution”; Josephus, Against 
Apion, II, 16: “The excellency of a legislator is seen in obliging the multitude to perse- 
vere in [the laws] and to make no changes in them, neither in prosperity nor adversity”; 
Macrobius, Se#., II, 4: “| Augustus remarked that] he who suffered no change in the con- 
stitution of his city, was a good citizen and honest man”; Ulpian (Dig., I, Title 4, 2): 
“[ When a change is to be made in the laws] it must offer an evident advantage, because 
a change is involved in a law which at one time appeared to be just”. 

26 EF. g., Twelve Tables; cf. Aulus Gellius, XX, 1. 

27, g., enactments of Solon: cf. Pollux, Onomasticon, VIII, 10; Vinogradoff, Outlines 
of Historical Jurisprudence, Il, p. 68. 

28 E. g., Rome: cf. Livy, VII, 17; Greenidge, Roman Public Life, p. 242. 

29. g., Athens: cf. Demosthenes, XX, 94; XXIV, 20 ff.; Vinogradoff, op. cit., II, p.-133. 
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pilations indicate clearly enough the fundamental assumption that laws 
must change as a reflection of man’s changing social and economic 
conditions.2° So that after all, in spite of the fiats of legislators and 
the Utopias of the philosophers, the doctrine that legal enactments were 
to be a product of circumstances, to be enforced when effective, to be 
ignored or repealed when inadequate, was widespread, by implication 
at least, in antiquity. 

There were likewise more explicit statements of the principle 
involved. There is a particularly clear expression of the idea in the 
Politicus of Plato: “The endless irregular movements of human things 
do not admit of any universal and simple rule... But this the law seeks 
to accomplish, like an obstinate and ignorant tyrant...even in sudden 
changes of circumstances, when something happens to be better than 
what he commanded for someone. The law, in aiming at what is best 
or most just, cannot at once enjoin what is best for all. The differ- 
ences of men and actions and the endless irregularities of things, do 
not admit of any universal and simple rule. No art whatsoever can 
lay down a rule which will last forever... Any individual or state 
which has fixed laws would only be acting like the true statesman, in 
acting contrary to the laws with a view to something better” (pp. 293- 
94). Aristotle (Pol., IV, 1, p. 1289a) thinks that “every legislator 
ought to establish such a form of government as from the present state 
and disposition of the people who are to receive it, they will most 
readily submit to and persuade the community to partake of’. Hence 
“even when laws have been written down, they ought not always to 
remain unaltered” (Pol., Il, 8, p. 1268b). Epicurus lays great stress 
upon the concept. “There never was an absolute justice”, he says 
(Diogenes Laértius, X, 150), “but only an agreement made in recipro- 
cal intercourse in whatever localities now and again from time to time, 
providing against the infliction or suffering of harm”. “Among the 
things accounted just by conventional law, whatever in the needs of 
mutual intercourse is attested to be expedient, is thereby stamped as 
just, whether or not it be the same for all; and in case any law is made 
and does not prove suitable to the expediencies of mutual intercourse, 
then this is no longer just” (ibid., X, 152). Carneades (cited by Lac- 
tantius, Div. Inst., V, 16) notes that ‘“‘men have established laws to 
30“Are you not yourself every day”, says Tertullian (Apol., 4), “in your efforts to il- 


lumine the darkness of antiquity, cutting and hewing with the new axes of imperial 
rescripts and edicts, that whole ancient and rugged forest of your laws?” 
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serve their own advantages. These laws of course were different to 
suit the different characters of peoples, and even in the same people 
they were often modified to accord with changing conditions”. , Caeci- 
lius (cited by Aulus Gellius, XX, 1) maintains that “laws are rémedies 
which draw their merit from their timeliness, and which must change 
according to customs, the situation of public affairs, and the like... 
Laws are not immutable; they are changing, dependent upon events, 
upon fortune, upon the times”. Tiberius (Tacitus, Ann., III, 69) ob- 
serves that laws are not composed a priori but are the outcome of a 
definite event: “The law was appointed to deal with accomplished 
facts, because the future was uncertain; hence our forefathers had 
laid it down that when misdeeds had gone before, punishment should 
follow .after”. According to Plutarch (Solon, 22; cited by Montes- 
quieu, Esprit, XIX, 21, § 2), Solon adapted his laws to the situation 
and not the situation to the laws. In arranging the material at the dis- 
posal of the Skeptic, AEnesidemus considers “the diversity in manners 
and customs, laws and religion, beliefs and opinions in general among 
different nations”, thereby denying the existence of a definite legis- 
lative norm (Sextus Empiricus, Pyrrhonian Outlines, 1, 145 ff.). 
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CHAPTER IV 
CUSTOMS AND MANNERS 


iy Functioning of Customs. 
A. Customs Influence Laws. 
B. Laws Combined with Customs. 
C. Virtues Combined with Vices. 
II. Preservation of Customs. 
A. Desirability of Preserving Ancient Customs. 
B. Methods of Preserving Customs. 
1. Subserviency of Youth to Old Age. 
2. Paternal Authority. 
III. Alteration of Customs. 
A. Communication. 
B. Deliberate Changes in Customs. 
1. Laws and Customs. 
2. Customs Changed by Example. 


* * * 


Dedieu! sees Platonic influence in the importance that Montes- 
quieu attaches to customs and manners in the Esprit: “La politique de 
Platon suppose a la base de la cité la vertu... Alors les institutions 
s’appuyeront non sur les lois, mais sur les meurs”. He cites spe- 
cifically Plato’s Laws, VII, p. 793: “We ought not to call [unwritten 
customs] laws, nor yet to leave them unmentioned, for they are the 
bonds of the whole state”’. 


But of course the importance of custom is more or less univer- 
sally acknowledged, and expressions of the idea are frequent enough 
in antiquity.? 


1M., p. 43. 

2 Cf, Aristotle, Pol., III, 16, p. 1287b: “Customary laws have more weight and relate to 
more important matters than written laws, and a man may be a safer ruler than the 
written law, but not safer than the customary law”; Isocrates, VII, 40: “[Our fore- 
fathers] thought [that] virtue is not advanced by written laws but by the habits of 
every-day life”; Ennius (cited by Cicero, Rep. V; cf. Augustine, De Civ. Dei., Il, 21): 
“The commonwealth of Rome is founded firm || On ancient customs and on men of 
might (Moribus antiquis res stat Romana virisque)”; Seneca, De Bem., V, 21: “there are 
many things which have neither law nor action, to which the custom of human life, 
more powerful than any law, gives entrance”; Hierocles (cited by Stobaeus, Florilegium, 
XXXIX, 34): “Customs which perhaps are more ancient than the laws themselves, are 
to be preserved no less than the laws ... Custom is an unwritten law ... having for its 
inscription a good legislator, viz., the approbation of all those who use it”; Hermoge- 
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I. Functioning of Customs. 


A. Customs Influence Laws. 
Esprit, XIX, 21, Title... Les lois doivent étre relatives aux 
meceurs et aux maniéres, ‘ 


* * 


According to Thucydides (VI, 18) Alcibiades maintained that 
“those men live most securely whose political action is least at variance 
with existing habits, even when these are not of the best”. It is true 
that in his Utopian republic (Rep., VI, p. 501) Plato maintains that 
customs should not affect laws: “[Philosophers] will begin by tak- 
ing the state and manners of men, from which, as from a tablet, they 
will rub out the picture and leave a clean surface... They...will in- 
scribe no laws, until they have either found or themselves made a 
clean surface”. But in the more terre-d-terre Laws he concedes the 
beneficent effect of customs upon laws (Laws, VII, p. 793) : “All these 
matters [respecting the nurture of children] which we are now describ- 
ing, are commonly called...unwritten customs... We ought not to 
call these things laws, nor yet to leave them unmentioned; for they 
are the bonds of the whole state... They are ancient hereditary cus- 
toms, which, if they are rightly used...envelope and entirely preserve 
the previously existing written law”. 

In the Esprit (XIX, 23-26) Montesquieu gives a number of in- 
stances (taken in the main from Roman institutions) of laws being 
modified to conform to changing customs and manners. 


B. Laws Combined with Customs. 
Esprit, XIX, 16, § 3. Quelquefois, dans un Etat, [les lois, 
les meurs et les maniéres] se confondent. 


*- * * 


Montesquieu (Esprit, XIX, 16, § 3) selects the rather obvious il- 
lustration of the institutions of Lycurgus, who “fit un méme code pour 
les lois, les mceurs et les maniéres” (cf. Xenophon, Spartan Republic, 
passim; Polybius, VI, 48; Plutarch, Lycurgus, 5 ff.; Justin, II, 2-3, 
etc.). 


nianus (Dig., I, Title 3, 35): “Those rules which have been approved by long established 
custom and have been observed many years are no less to be obeyed than laws which 
have been committed to writing”, etc. 
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C. Virtues Combined with Vices. 

Esprit, XIX, 10, § 1. Les divers caractéres des nations sont 
mélés de vertus et de vices... Les heureux mélanges sont 
ceux dont il résulte de grands biens et souvent on ne les 
soupconneroit pas; il y en a dont il résulte de grands maux, 
et qu’on ne soupconneroit pas non plus. 


+. *£ * 


As an example Montesquieu cites the case of Rome (Esprit, XIX, 
9, § 6): “L’orgueil joint 4 une vaste ambition, a la grandeur d’idées... 
produisit chez les Romains les effets qu’on sait”. That he likewise 
had Sparta in mind is indicated by a remark that he makes in another 
connection (Esprit, IV, 6, § 2) : “Lycurgue, mélant le larcin avec l’esprit 
de justice, le plus dur esclavage avec l’extréme liberté, les sentiments 
les plus atroces avec la plus grande modération, donna de la stabilité 
a sa ville’. But of course the number of examples could have been 
extended ad infinitum. 


II. Preservation of Customs. 
Desirability of Preserving Ancient Customs. 

Esprit, V, 7, § 4. Il y a beaucoup a gagner, en fait de 
meeurs, a‘garder les coutumes anciennes... Rappeler les 
hommes aux maximes anciennes, c’est ordinairement les 
ramener 4 la vertu. 


* * * 
The idea that the welfare of the state is bound up with the pre- 
servation of ancient customs is of course a commonplace.? 


B. Methods of Preserving Customs. 
1. Subserviency of Youth to Old Age. 
Esprit, V, 7, § 11. Rien ne maintient plus les meeurs qu’une 
extréme subordination des jeunes gens envers les vieillards. 


* * * 


Though moralists and poets held up respect for old age as an 
ideal,* it does not seem to have been particularly honored among the 
Greeks, with the exception of the Spartans.5 At Rome respect for 


3 Cf. Plato, Laws, VII, p. 798; Isocrates, VII, 30; Josephus, Against Apion, II, 21; Vel- 
leius Paterculus, I, 6; Pliny, Hist. Nat., XXIV, 1; Tacitus, Hist., IV, 64; Plutarch, Laws 
and Customs of the Lacedaemonians, 42; Athenaeus, VI, p. 273, etc. 

#Cf. Chilon (cited by Diogenes Laértius, I, 70); Sophocles, Antigone, 454 ff.; Aristo- 
phanes, Clouds, 993; Xenophon, Memorabilia, Il, 3, § 16; Cyropaedia, VII, 7, § 10; Plato, 
Rep., II, p. 412; IV, p. 425; Isocrates, VII, 49; Justin, II, 3. 

5 Herodotus (II, 80) observes that in the deference shown the aged, the Egyptians were 
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old age is generally assigned to the golden age of the Republic when 
the patria potestas was in full vigor. “Great of old was the reyerence 
for the hoary head”, says Ovid (Fasti, V, 57-58), “and wrinkled eld 
was valued at its true worth”. “In those fortunate days”, says Vale- 
rius Maximus (II, 1, § 9) “youth had as much respect and veneration 
for old age as if each old man were the common father of all the 
young”. Or, to quote Juvenal (Sat., XIII, 55 ff.): “Improbity might 
indeed cause amazement in that age in which one considered it a horri- 
ble impiety and one worthy of expiation by death, for a youth not to 
rise in the presence of an old man”. Aulus Gellius (II, 15) likewise 
regrets the good old days when one showed striking honor to old age: 
“nobility and opulence did not obtain greater honor”. 


2. Paternal Authority. 
Esprit, V, 7, § 13. L’autorité paternelle est...trés utile 


pour mainmtenir les meurs. 
* * * 


Though in theory at least the idea that, as Aristotle puts it (Nico- 
machean Ethics, 1X, 2, p. 1165a), “honor is due to parents as gods”, 
was common enough in Greece® the patria potestas was comparatively 
weak as compared with Roman legal notions.’ Montesquieu had in 
mind here in ali probability the extreme powers exercised by the Ro- 
man paterfamilias,® particularly in the period of the Republic. 


III. Alteration of Customs. 
A. Communication. 
Esprit, XIX, 8, § 1. Plus les peuples se communiquent, 
plus ils changent aisément de maniéres, parce que chacun 


at one with the Spartans and differed from the rest of Greece. There is the well-known 
anecdote of the aged Athenian who found no one to relinquish a seat for him at the 
theatre in Athens, until he came to the Lacedaemonian embassy (cf. Valerius Maximus, 
IV, 5, § 2). — For the scant reverence accorded to old age, cf. Hesiod, Works and Days, 
182 ff.; Euripides, Suppliants, 1108 ff.; Alcestis, passim; Aristophanes, Acharnians, 676 
ff.; Xenophon, Memorabilia, Il, 5, § 15. 

6 Cf. Theognis, Maxims, 131-32; “Eschylus, Suppliants, 687; Sophocles, Electra, 1094 ff.; 
Plato, Laws, IV, p. 717; XI, pp. 930-31; Aristotle, Topics, I, 11, p. 105a; /Eschines, 
Against Timarchus, 28-32; Hierocles (cited by Stobaeus, Florilegium, KXXIX, 34); 
Lysias, XIII, 91. ; 
7Cf£. Dionysius of Halicarnassus, II, 4; Vinogradoff, Outlines of Historical Jurisprudence, 
Il, p. 7. 

8M. (Esprit, V, 7, § 13) cites Sallust (Bell. Cat., 39) and Dio Cassius (KXXVII, 36), 
who give examples of fathers putting their sons to death in order to prevent their join- 
ing the forces of Catiline. For the importance of the patria potestas at Rome cf. Diony- 
sius of Halicarnassus, II, 4; Valerius Maximus, V, 8, § 5; Aulus Gellius, II, 15. 
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est plus un spectacle pour un autre; on voit mieux les singu- 
larités des individus. 


* * * 

Hippodamus (cited by Stobaeus, Florilegium, XLIII, 94) observes 
that ‘customs and manners are corrupted through foreignors, when a 
multitude of those dwelling with us, rejoice in the success of their 
emporetic employment; when those who dwell in the suburbs, being 
lovers of pleasure and luxury, impart their manners to the neighboring 
inhabitants”. ‘The intercourse of cities with one another”, says Plato 
(Laws, XII, p. 948), “is apt to create a confusion of manners; strang- 
ers are always suggesting novelties to strangers. When states are well- 
governed...the mixture causes the greatest possible injury; but see- 
ing that most cities are the reverse of well-ordered, the confusion which 
arises...is of no consequence”. Xenophon (Spartan Republic, 14) 
points out that the Spartiates were formerly not permitted to reside 
aboard, “lest their morals should be corrupted by strangers” ;? though 
in his day they had abandoned their former Xenelasia. Analyzing the 
cosmopolitanism of Athens, the author of the Athenian Republic, attri- 
buted to Xenophon, observes (II, 8) that “by the command of the sea, 
[the Athenians] associate with other nations and discover their dif- 
ferent kinds of good cheer... The rest of the Greeks have adopted one 
peculiar language, mode of living and dress; but the Athenians have 
adopted a compound from Greeks and barbarians”. Aristotle (Pol., 
VII, 6, p. 1326b) notes that “whether a communication with the sea is 
beneficial to a well-ordered state or not is a question that has often 
been asked. “It is argued that the introduction of strangers brought up 
under other laws...will be adverse to good order”. Aristotle is in- 
clined to favor that viewpoint. 


B. Deliberate Changes in Customs. 
1. Laws and Customs. 
Esprit, XIX, 27, Title... Les lois peuvent contribuer a 
former les meeurs, les maniéres et le caractére d’une nation. 
ok * * 


Demaratus informs Xerxes (Herodotus, VII, 102) that, although 
poverty has always been familiar to Greece, virtue has been inculcated 
by wisdom and strong law. Plato (Laws, VIII, p. 838) indicates the 
9 The same idea presented from a different point of view is expressed by Epictetus (Ar- 


rian, Discourses, II, 16): “The philosophers advise us to leave our country; because 
habitual practices draw the mind aside and prevent the formation of new habits”. 
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means to be adopted by “‘a legislator, desirous of bringing under sub- 
jection some one of the passions which preéminently get the mastery 
of men”. Says Aristotle (Nicomachean Ethics, Il, 1, p. 1103b):; “The 
law-givers make the individual members [of communities] good men 
by habituation, and this is the intention certainly of every law-giver, 
and all who do not effect it will fail of their intent’. Demosthenes 
(XXVI, 26) notes that “the harshness of characters is softened by the 
wisdom of legislators’. Polybius observes that the bravery of the 
Italians is not a matter of natural endowment (VI, 52): “By their in- 
Stitutions also they do much to foster a spirit of bravery in the young 
men”. Cicero considers (Leg., I, 22) that legislation ‘‘should aim to 
protect the good and correct the bad”. ‘Even laws improve character”, 
says Seneca (Epist., XCIV, 39), ‘‘if they teach as well as command... 
Laws are in fact a source of improvement; that is why you'll find 
states with a bad code exhibiting a bad morai type”. “The excellency 
of a legislator”, says Josephus (Against Apion, II, 16), “is seen in pro- 
viding for the people s living after the best manner”. 


Of course the classical instance of laws establishing customs is the — 
Lycurgan constitution: this example is cited times beyond end in anti- 
quity.1° 


2. Customs Changed by Example. 


Esprit, XIX, 14, § 1... Lorsqu’on veut changer les meurs 
et les maniéres...il vaut mieux les changer par d’autres 
meurs et d’autres maniéres. 

§ 3. Il y a des moyens...pour faire changer les maniéres: 
ce sont les exemples. 


*& * * 


Dedieu11 sees the origin of this idea in Plato’s Republic, IV, p. 
711: “Without trouble and in no very long period of time, the tyrant if 
he wishes, can change the manners of a state; he has only to go in the 
direction of virtue or of vice, whichever he prefers, he himself setting 
an example in his own person”. “The multitude”, says Isocrates (III, 
37) are likely to spend their lives in practices in which they see their 
rulers occupied’. Stobaeus (Florilegium, XLVIII, 64) cites the treatise 
10 Cf. Thucydides, I, 18; Plato, Laws, I, pp. 628, 638; Xenophon, Spartan Republic, 1; 
Propertius, Eleg., III, 14; Cicero, Tusc. Disp., I, 42; Velleius Paterculus, I, 6; Maximus 
of Tyre, Dissertations, XIII, Taylor, I, p. 133; Plutarch, Lycurgus, passim; Philostratus, 


Apollonius of Tyana, VI, 20. 
11M., p. 42. 
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of Ecphantus the Crotonian on the Monarchy:12 “The manners of a 
king also ought to be the preceptors of his government... A king alone 
is capable of effecting this good in human nature, that through the 
imitation of what is more excellent, man may pursue what is fit and 
decorous”. “Just as the whole state”, says Cicero, (Leg., III, 13), “is 
habitually corrupted by the evil desires and vices of its prominent men, 
so is it improved and reformed by self-restraint on their part”. He 
thinks that the senate in particular should serve as a model for the rest 
of the citizens (ibid., III, 3). There is the famous apophthegm of 
Seneca (Epist., VI, 5): “The road of precept is long, that of example 
short and effectual [Longum iter est per praecepta, breve et efficax per 
exempla]”. Pliny deals with the same concept in his Panegyric,.45: 
“Fear indeed is but an unfaithful guide to virtue: Men are much better 
wrought upon by examples... You [Trajan] have not therefore taken 
on you the censorship...because you would win upon our dispositions 
more by allurements, than correction... We are pliable and ductile, 
prepared to follow wherever our prince shall lead the way... In short, 
by our steady attention to his example, we all transcribe the same copy, 
and strive to resemble that one original... We are swayed not by the 
force of command, but the persuasiveness of precedent”. Says Plu- 
tarch (Numa, 20): “When [the multitude] see with their own eyes a 
conspicuous and shining example of virtue in the life of their ruler, 
they will of their own accord walk in wisdom’s ways”. Dio Cassius 
(LII, 34) reports Maecenas as saying to Augustus: “Whatever you 
wish your subjects to think and do, you must say and do... Any one 
can more easily imitate superior conduct, when he actually sees it in 
some life”. Severus Alexander, according to his biographer, AZlius 
Lampridius (Severus Alexander, 41) “in every way exercised a cen- 
sorship on the customs of his age quite in keeping with his own manner 
of life, for illustrious men followed his example and noble matrons 
that of his wife”. Herodian (I, Hart, p. 5), observing that many men 
famous for wisdom and learning flourished in the reign of Marcus 
Aurelius, adds that “subjects are naturally zealous of imitating the 
manners of their sovereign”. ‘The people follow the example of their 
prince”, says Claudian (Jn IV. Cons. Honor., 301-03). “and laws have 
less influence in moulding their lives than the model which his life 
affords’. i 


12 This fragment probably belongs to the Hellenistic period; cf. E. R. Goodenough, Yale 
Classical Studies, 1, p. 75. 
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II. FORM OF THE STATE 


CHAPTER V 
THE FOUR GOVERNMENTAL TYPES 


Although Montesquieu professes to distinguish three types of 
governments. in the Esprit, the republican, monarchical and despotic 
(II, 1, § 1), his republic is composed of two quite dissimilar subspecies, 
the aristocracy and the democracy! (II, 2, § 1); so that in reality he 
establishes four categories: the despotism, the monarchy, the aristoc- 
racy and the republic.? 

This division is a rather arbitrary one:3 it runs counter to the tri- 
partite division commonly established in antiquity* (as indeed quite 
generally in political discussions of whatever period) ,° to wit: 1) the 
government of one, the monarchy; 2) the government of several, the 
aristocracy (or oligarchy); 3) the government of many, the republic 


1Klemperer (M., II, p. 20) thinks that the inclusion of these two subspecies in one 
category, the republic, is due to the fact that all governments have a tendency to become 
aristocracies from M.’s viewpoint, the aristocracy being the only kind of government 
familiar to him. For Klemperer, even M.’s monarchy is an aristocracy under the more 
or less nominal headship of a permanent chieftain, 

2P. Janet, Histoire de la science politique, Il, p. 343: “Si donc on admet la division de 
M., il faudra séparer l’aristocratie au méme titre que la monarchie, et l’on aura quatre 
gouvernements au lieu de trois”. Cf. Franck, Revue contemporaine, 2e série, III (1858), 
p. 59; Solazzi, Le dottrine politiche di M., p. 26; Struck, M. als Politiker, p. 115. 

3 Not as arbitrary indeed as that established by M.’s severe critic, Helvetius, who knew 
of only two types of governments: “les bons et les mauvais” (Letter to M., no date; 
Correspondance, II, p. 21); in which rather extreme position he is heartily supported by 
Barthélemy-St. Hilaire (Pref. to trans, of Aristotle’s Politics, p. lxxxvii). 

4Cf. Herodotus, III, 80; Plato, Politicus, p. 291 (in his Laws, Ill, p. 693, he recognizes 
two “mother governments”, monarchy and democracy); Aristotle, Pol., III, 7, p. 1279a 
(elsewhere, ibid., IV, 7, p. 1293a, Aristotle speaks of five types of government, monarchy, 
oligarchy, democracy, aristocracy, and the constitutional government); Isocrates, XII, 
132; Polybius, VI, 10; Cicero, Rep., Il: Nonius, 342.38 ff.; Strabo, I, 1, § 18; V, 1, § 8; 
Seneca, Epist., XIV, 7; Josephus, Against Apion, Il, 17; Tacitus, Anm., IV, 33; Plutarch, 
Of the Three Sorts of Government; Dio Chrysostomus, III, 45; Maximus of Tyre, Diss., 
VI, Taylor, I, p. 68; Julian, Epist. to Themistius, p. 258. 

5 Cf. A. Franck, Revue contemporaine, 2 série, III (1858), p. 57; Janet, op. cit., II, 
p. 346. 
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(or democracy), other types of governments being generally considered 
derivations from these three cardinal types.® 

Montesquieu deviates from the foregoing classification in estab- 
lishing despotism as a form of government distinct from the monarchy. 
This distinction is of necessity a rather arbitrary one, as Barthélemy- 
St. Hilaire points out:7 “Montesquieu s’est fatigué pendant plusieurs 
livres de son immortel ouvrage, 4 tracer entre la monarchie et le des- 
potisme une limite qui scientifiquement n’existe pas”. But even Mon- 
tesquieu has admitted the close similarity of these two governmental 
types (Esprit, III, 10, § 8): ‘“Quoique la maniére d’obéir soit différente 
dans ces deux gouvernements, le pouvoir est pourtant le méme. De 
quelque cété que le monarque se tourne, il emporte et précipite la 
balance, et est obéi. Toute la différence est que, dans la monarchie, 
Je prince a des lumiéres, et que les ministres y sont infiniment plus 
habiles et plus rompus aux affaires que dans l’Etat despotique”. In 
other words, a monarchy with an unenlightened sovereign and un- 
skilled ministers automatically becomes a despotism; while an enlight- 
ened despot with able advisers differs not a whit from Montesquieu’s 
“monarch”. 

There are several possible classical prototypes for the division that 
Montesquieu has adopted. Barckhausen® cites a passage from Xeno- 
phon’s Memorabilia, IV, 6: “Socrates used to say that a regal govern- 
ment and a tyranny were each of them of that species of dominion 
which is called monarchical, but differed in this particular that the sub- 
mission of men under a regal government was altogether voluntary, 
6 Cf. Plato, Politicus, p. 291; Aristotle, Pol., III, 8, p. 1279a ff.; Polybius, VI, 4; Plu- 
tarch, Of the Three Sorts of Governments, 3; Dio Chrysostomus, III, 48. 

7 Trans. of Aristotle’s Politics, Note on III, 5, § 4. 

8 Cf, Voltaire, Commentaire, IV: “Ce sont deux fréres qui ont tant de ressemblance qu’on 
les prend souvent I’un pour l’autre. Avouons que ce furent de tout temps deux gros 
chats 4 qui les rats essayérent de pendre une sonnette au cou”. Cf. Janet, op. cit., II, 
p. 244; Franck, Revue contemporaine, 2e série, III (1858), p. 57: A. Molliére, Mémoires 
de V Académie des sciences de Lyon, série 3, I (1893), p. 156. Barckhausen (Revue des 
Universités du Midi, III (1897), p. 505) defends M.’s position in establishing the mon- 
archy and despotism as two dissimilar governments. He explains that M.’s classification 
(despotism, monarchy, republic) is based on the rdle of the laws. Law is ignored in the 
despotism; it has a precarious réle in the monarchy; it is all-supreme in the republic. The 
theory is ingenious, but if the idea is really M.’s, why did he not formulate it directly 
and explicitly? Barckhausen foresees this objection: “[M.] avait les défauts de ses qualités 
admirables”: i. e., he grasped concepts rapidly and in all their complexity and expounded 
them in the same manner; to such an extent apparently that it took a twentieth century 
critic to discover what according to Barckhausen’s interpretation is the cornerstone of 


M.’s system. 
9 M., ses idées et ses ceuvres, p. 54. 
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and nothing could be done in it which was not agreeable to the laws; 
whereas, under a tyranny, the people were compelled to obey; the will 
of the prince being the sole standard cf the laws. As to the other forms 
of government he would say that when the chief offices of the common- 
wealth were lodged in the hands of a small number of the most emi- 
nent citizens, it was called an aristocracy; when with the richest, ele- 
vated on account of their riches, a plutocracy; and when the whole 
people were admitted indifferently into power, this...was a democ- 
racy”. Combine aristocracy and oligarchy (or plutocracy), as Montes- 
quieu has done in effect, and one has essentially his system. In his 
Republic Plato has a classification that even more closely approxi- 
mates Montesquieu’s. First of all, there is the perfect type of gov- 
ernment which may be either monarchy or aristocracy, according as 
rule is exercised by one distinguished man or by many (Rep., IV, p. 
445). But this government is hardly to be brought about upon this 
-earth, not any rate till philosophers become kings or kings philosophers 
(ibid., V, p. 473); so that, after a lengthy digression, Plato proceeds 
to discuss the four imperfect offshoots of the perfect form of govern- 
ment (ibid., VIII, p. 544): “the four governments. .are, first, those 
of Crete and Sparta (i. e., limited monarchy) ; what is termed oligarchy 
(i. e., Montesquieu’s aristocracy) comes next...thirdly democracy, 
which naturally follows oligarchy, though different; and lastly comes 
tyranny...the fourth and worst disorder of a state”.1° This is precise- 
ly Montesquieu’s classification. 

Each one of Montesquieu’s four governmental types has its prin- 
cipe,11 “ce qui. . .fait agir [le gouvernement] ...les passions humaines 
qui le font mouvoir” (Esprit, II, 1, § 2); virtue in the democracy, 
moderation in the aristocracy,12 honor in the monarchy, fear in the 
despotism. These principes have been the target of a good deal of 


10 This discussion is reproduced in Diogenes Laértius, III, 82. 


11 The word is used very carelessly in the Esprit. At times it seems to imply the in- 
herent characteristics of government and not any one specific characteristic (Préf., § 4; 
I, 3, § 5, §6; XXVI, 14, § 11; XXVIII, 6, § 1). Yet in most cases it refers to the 
specific traits of virtue, moderation, honor, and fear (Ill, 1, § 2; Ill, 3, Title; III, 4, 
Title; VII, Title; VIII, Title; VII, 1, § 1; VIII, 2, § 1). I use the term in this ac- 
ceptation throughout. 


12 Although M. concedes that virtue is necessary in an aristocracy, he adds that “elle 
n’y est pas si absolument requise” (Esprit, III, 4, § 1). Virtue in the aristocracy is “‘une 
vertu moindre, qui est une certaine modération (III, 4, § 5). “La modération est donc 
Tame [or the principe] de ces gouvernements” (III, 4, § 6). Cf. Janet, Histoire de la 
science politique, Tl, p. 347; Barckhausen, M., ses idées et ses oeuvres, p. 58. 
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criticism, chiefly on the basis of their arbitrary character.13 La Harpe!+ 
indeed thinks that Montesquieu’s remarks on the principes represent 
youthful generalizations that he did not have the time to revise, which 
affirmation in view of the long period in which the Esprit was in pro- 
cess of composition seems a trifle far-fetched.15 There is no indica- 
tion in the Esprit itself that Montesquieu ever recanted.1® 


Several attempts have been made to indicate a classical source for 
Montesquieu’s principes. J. Flach 17 thinks that Montesquieu’s source 
here is Plato; for Plato (Rep., VIII, p. 548 ff.) has indicated, according 
to Flach, the principes of the various types-of government: the timoc- 
racy has as its principe honor; the oligarchy wealth; the democracy 
liberty; the tyranny authority. But this is reading altogether too much 
into the text. Far from establishing a definite principe for each form 
of government, Plato merely makes a number of off-hand statements 
to which he does not revert. “[In the timocracy] but one thing and 
one thing only is predominantly seen — the spirit of contention (Rep., 
VIII, p. 548) ; “in the oligarchy instead of loving contention and glory, 
men become lovers of trade and money” (ibid., VIII, p. 551); “in a 
democracy...the city [is] full of freedom and frankness (ibid., VIII, 
p. 557) ; ‘‘[the tyrant] is always stirring up some war or other, in order 
that the people may require a leader” (ibid., VIII, p. 567) ; “the tyrant, 
if he means to rule must get rid of the just” (ibid.). Barthélemy-St. 
Hilaire!§ notes that “Montesquieu a assigné, comme Aristote, des prin- 
cipes 4 chaque espéce de gouvernement’. But nowhere in the Politics 
has Aristotle indicated a definite characteristic for each type of gov- 


18 Cf. Voltaire, Commentaire, X, XXVIII; Janet, Histoire de la science politique, Il, pp. 
340, 346 ff., 351 ff., 358 ff.; Franck, Revue contemporaine, 2e série, III (1858), p. 
62 ff.; Barthélemy-St. Hilaire, Pref. of his trans. of Aristotle’se Politics, pp. lxxxix-xc; 
Koch, M.s Verfassungstheorie, p. 16 ff.; Roscher, Politik, p. 28 ff.; Oncken, Geschichte 
der Nationalékonomie, p. 267. ' 

14 Cited by Laboulaye, Guvres, note on Esprit, IM, 9, § 1. 

15M. does indeed remark in the Pensées et Fragments, I, p. 103: “J’ai employé vingt 
années de ma vie 4 cet ouvrage. II s’en faut bien que j’y aye mis assez de temps”; I, p. 
104: “Que me serviroit d’avoir fait des réflexions pendant vingt années, si j’avois manqué 
la premiére de toutes: que la vie est courte? Je n’ai pas méme le temps d’abréger ce que 
jai fait”. Dedieu remarks (M. et la tradition politique anglaise en France, p. 343) that 
the Esprit “est un de ces livres qu’on ne peut jamais achever”. Klemperer (M., I, p. 
26) thinks that the work is “iiberreift und wbereilt zugleich”. : 

16 To be sure he says (Esprit, XXIV, 6, § 1): “Les principes du christianisme, bien 
gravés dans le coeur, seroient infiniment plus forts que ce faux honneur des monarchies, 
ces vertus humaines des républiques, et cette crainte servile des Etats despotiques”. But 
this pious gesture is not to be taken too seriously; cf. my discussion, pp. 197-98. 

17 Revue politique et littéraire, 1909, p. 6. 

18 Note on Aristotle’s Politics, V, 1, § 5. 
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ernment. He merely notes that virtue is found in the republic, though 
it is just as characteristic of any good government (Pol., III, 9, p. 
1280b) ; he likewise remarks that a love of wealth is to be found in 
the oligarchy (ibid., III, 7, p. 1279b) ; III, 9, p. 1280a; IV, 4, p. 1290b) ; 
that mistrust, cruelty, fear, sloth and a number of other qualities are 
to be found in the typical tyrant (ibid., V, 10, p. 1311a ff.). It is a far 
cry from the casual statements of Plato and Aristotle to the dogmatic 
principes of the Esprit. 

In his enumeration of the various kinds of governments, as we 
have seen, Montesquieu is not an innovator; in his doctrine of the 
principes!® his independence of classical sources at least seems to be 
quite complete. 

19] refer, of course, to the idea that each state has one predominating characteristic. As 
far as the individual principes are concerned, M. was undoubtedly indebted to antiquity 


for that of virtue, at least. — I shall discuss the individual principes in my analysis of 
the various types of government; cf. pp. 68-69, 92, 103-05, 115. 
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CHAPTER VI 
DEMOCRACY 


I. Ideal Republic. 
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It is true that the enthusiastic attitude that Montesquieu adopted 
toward the republic in the Lettres Persanes1 was dampened by his ob- 
servation of the republics of his own day in the course of his voyages ;2 
but numerous passages of the Esprit? attest that he remained true 
throughout to his conception of the democratic form of government as 


an admirable ideal, however imperfectly realized in his own day and 
age.4 

That Montesquieu was inspired by antiquity in his description of 
the democracy is obvious enough and has been frequently pointed 
out.> As a matter of fact he drew from a variety of ancient sources 
and his democracy represents a medley of historical institutions and 
the nostalgic dreams of philosophers and publicists. It will be my task 
in the discussion that follows to examine the precise elements of clas- 
sical doctrine and practice that find a counterpart in the Esprit. 


I. Ideal Republic. 


Esprit, IV, 6, § 8. Ceux qui voudront faire des institutions 
pareilles [ M. refers to the Jesuit state in Paraguay, which 
he has glowingly eulogized],® établiront la communauté des 
biens de la République de Platon, ce respect qu’il demandoit 
pour les dieux, cette séparation d’avec les étrangers pour la 
conservation des meeurs, et la cité faisant le commerce, et 
non pas les citoyens... 

§ 9. Ils proscriront l’argent. 

7, § 2. [Ces sortes d’institutions] ne peuvent. ..avoir lieu 
que dans un petit état, ot l’on peut donner une éducation 
générale, et élever tout un peuple comme une famille. 


1 LXXXIX: “...Le sanctuaire de l’honneur, de la réputation et de la vertu semble étre 
établi dans les républiques et dans les pays ot l’on peut prononcer le mot de patrie”. 

2 Cf. Dedieu, M. et la tradition politique anglaise en France, p. 137; Klemperer, M., I, p. 9. 
SIV, 4, § 1; IV, 5, § 2-3; V, 2, § 2; V, 3, § 3, § 5-6; V, 19, § 2, § 4; VI, 11; 
VI, 15, § 5-7; VI, 2, § 1, etc. 

4 As a matter of fact Rousseau is even more skeptical about the existence of a genuine 
democracy than Montesquieu: “A prendre le terme dans la rigueur de l’acception, il n’a 
jamais existé de véritable démocratie, et il n’en existera jamais” (Contrat social, Ill, 4 § 
3). 
on La Beaumelle, cited in Laboulaye, CEuvres, VI, p. 308; Janet, Histoire de la science 
politique, Il, p. 353; Laboulaye, CEuvres, III, p. xi; Koch, M.s Verfassumgstheorie, p. 16; 
Sorel, M., p. 34; Zévort, M., p. 171; Brunetiére, Questions de critique, p. 101; Dedieu, 
M., p. 41; Klemperer, M., II, p. 47; Struck, M. als Politiker, p. 121. 

6 Voltaire remarks (Commentaire, XVIII): “‘M. de Bougainville nous apprend que les 
Jésuites faisaient fouetter sur les fesses les péres de famille dans le Paraguay. Fait-on le 
bonheur des hommes en les traitant en esclaves et en enfants? ... Mais les Jésuites étaient 
encore puissants quand M, écrivait”. 
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= * * 


It will be noted that for Montesquieu the ideal state of Plato is 
as much of an unrealizable Utopia as it is for Plato himself ;* he ac- 
cords it scant consideration in the Esprit. 


There seems to be a blend of the model governments in the Re- 
public and the Laws in the specific features alluded to above.§ 


II. Virtue as Principe. 
Esprit, Il, 3, § 1... Dans un état populaire, il faut...la 
vertu. 


* * * 


Montesquieu’s limitation of political virtue to the democracy is of 
doubtful validity.2 As a matter of fact, as Barthélemy-St. Hilaire has 
pointed out,1° Montesquieu has contradicted himself by affirming that 
the monarchy is corrupted when “ce qui fait que l’on doit tout au 
prince, fait qu’on ne doit rien a sa patrie” (Esprit, VIII, 7, § 4). If in 
a monarchy one is to be imbued with a sense of one’s duty to one’s 
fatherland, is one not impelled by vertu in Montesquieu’s own accept- 
ance of the word? 


Sorel1! sees in Montesquieu’s political virtue a replica of that 
traditionally attributed to Lycurgus. Flach!2 notes that the position 
assumed by Plato throughout the discussion in the Laws is that “the 
true lawgiver. ..dismisses everything else...when separated from vir- 
tue” (IV, p. 706). Laboulaye1? and Janet14 indicate Aristotle’s Politics 
(III, 9, p. 1280b) as the chief source of Montesquieu’s concept: “Those 


T Rep., V, p. 473: “Until philosophers are kings, or the kings and princes of this world 
have the spirit and power of philosophy ... cities will never have rest from their evils; 
... and then only will this our State [i. e., the ideal state] have a possibility of life and 
behold the light of day”. 

8 Community of property: Rep., V, p. 464; establishment of religion: Rep., IV, p. 427, 
Laws, IV, p. 716; guarding of the community against strangers: Laws, XII, pp. 952-53; 
outlawing of money: Rep., IV, p. 420; Laws, V, pp. 742-43; commerce in the hands of 
the guardians: Laws, XI, p. 920. 

9Cf. Nouvelles ecclésiastiques, Oct, 9, 1749 (Laboulaye, CEuvres, VI, p. 122); Voltaire, 
Commentaire, XXVIII; Crévier, Observations, p. 172 £f£.; Oncken, Geschichte der Na- 
tionalékonomie, p. 267; A, Molliére, Mémoires de l’ Académie des sciences de Lyon, série 
3, I (1893), p. 168; Struck, M. als Politiker, p. 120. 

10 Pref. to trans. of Aristotle’s Politics, p. XC. 

11 M., p. 34. 

12 Revue politique et littéraire, 1909, p. 5. 

18 Laboulaye, CEuvres, note on Esprit, Ill, 3, § 6. 

14 Edit. of Esprit I-V, p. 311. 
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who care for good government”, says Aristotle, “take into considera- 
tion virtue and vice in states... Virtue must be the care of a state 
which is truly so called”.15 But it is probable that Montesquiu was 
influenced by the universal preoccupation with virtue in antiquity 
rather than by any specific text.16 


A. Definition. 
Esprit, 1V, 5, § 2. On peut définir cette vertu, l’amour des 
lois et de la patrie. 
III, 5, § 6, note. Je parle ici de la vertu politique, qui est 
la vertu morale, dans le sens qu’elle se dirige au bien général, 


[et] fort peu des vertus morales particuliéres. 
* * * d 


Montesquieu seems to have taken the foregoing definition directly 
from Aristotle.17 Chapter IV of the third book of the Politics (p. 
1276b ff.) is taken up in its entirety with the question: “Whether the 
virtue of a good man and a good citizen is the same or not”. “One 
citizen”, says Aristotle, “differs from another, but the salvation of the 
community is the common business of them all... The virtue of the 
citizen must therefore be relative to the constitution of which he is a 
member... It is evident that the good citizen need not of necessity 
possess the virtue which makes a good man”. “In the perfect state’, 
he says (Pol., IV, 7, p. 1293b), “the good man is absolutely the same 
as the good citizen; whereas in other states the good citizen is only 
good relatively to his own form of government”. 


B. Virtue Destructive of Individual Desires. 
Esprit, 1V, 5, § 2... Cette vertu...demande une préfé- 
rence continuelle de l’intérét public au sien propre. 


* * * 

Flach18 points out that nowhere has the idea of renunciation in 
behalf of the state been so drastically emphasized as in Plato’s Repub- 
lic, with its community of property, its suppression of private life, its 
absolute devotion to the polis: ‘“c’est 1a que Montesquieu a pris son 
principe de la république, la vertu qu’il définit le renoncement a soi- 


15 It should be observed that Aristotle considers virtue as the principle not specifically of 
the republic but of the “perfect state” (Pol., IV, 7, p. 1293b). 

16 Janet, Histoire de la science politique, I, p. 352; Oczapowski, Revue d’économie poli- 
tique, V (1891), p. 1045; Levi-Malvano, M. et Machiavelli, p. 43; Klemperer, M., Il, 


p. 26. 
17 Cf, Janet, op. cit., I, p. 209. ; 
18 Revue politique et littéraire, 1909, p. 5. Cf. Janet, op. cit., II, p. 353. 
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méme, |’amour de la patrie...” But the entire concept of the ancient 
city-state involved, theoretically at least, suppression of individual de- 
sires in the interest of the community as a whole;!° and as in the case 
of virtue it would be hardly feasible to indicate any one source of the 
idea. 


C. Wealth no Substitute for Virtue. 

Esprit, Ill, 3, § 6. Les politiques grecs, qui vivoient dans 
le gouvernement populaire, ne reconnoissoit d’autre force 
qui pit les soutenir que celle de la vertu. Ceux d’aujourd’hui 
ne nous parlent que de manufactures, de commerce, de fi- 
nances, de richesses et de luxe méme. 

* * * 


Janet2° sees a possible forerunner of Montesquieu’s position in a 
passage from Plato’s Gorgias (p. 517): “Such statesmen even as Peri- 
cles, Cimon, Miltiades and Themistocles. ..have filled the city full of 
harbors and docks and walls and revenues and all that, and have left 
no room for justice and temperance”. Laboulaye’s citation?! of Aris- 
totle’s Politics, 11, 2, in this connection is inexact. The passage in ques- 
tion is concerned with alternation in power. 


III. Equality. 
A. Definition. 
Esprit, VU, 3, § 1, § 3. [Le véritable esprit d’égalité] con- 
siste...a obéir et 4 commander & ses égaux. [On] ne cher- 
che pas 4 n’avoir point de maitres, mais 4 n’avoir que ses 


égaux pour maitres. 
* * * 


Dedieu?? remarks that this concept has been inculcated with par- 
ticular emphasis by Aristotle. “In most constitutional states’, says Aris- 
totle (Pol., I, 12, p. 1259b), “the citizens rule and are ruled in turn, 
for the idea of a constitutional state implies that the natures of all the 


19 Cf, Janet, op. cit., I, p. 88; Denis, Histoire des idées et des théories morales dans l’anti- 
quité, I, p. 9; Wallon, Histoire de ?Esclavage, I, p. 358; Freeman, History of Federal 
Government, p. 50; Dill, Roman Society from Nero to Marcus Aurelius, p. 291. —For 
representative texts embodying the idea cf. Simonides (cited by Ammianus Marcellinus, 
IV, 6, § 1); Xenophon, Spartan Republic, 4; Isocrates, IV, 76; Demosthenes, III, 28; 
Lucilius, Sat., 1337; Cicero, De Off., I, 17; Rep., I: Nonius, 426.9-11; Leg., II, 2; Tusc. 
Disp., 1, 37; Phil., XIV, 12; Lucan, Pharsalia, II, 380 ff.; Valerius Maximus, IV, 4; V, 
6, Pref.; Dio Cassius, LII, 9. y 

20 Edit. of Esprit, I-V, p. 311, 

21 CEuvres, note on Esprit, Ill, 3, § 6. 

22 M., p. 37. 


70 


citizens are equal”. “The principle of compensation [i. e., reciprocity | 
is the salvation of states. Even among freemen and equals this is a 
principle which must be maintained, for they all cannot rule together... 
The result is that upon this plan they all govern...where it is just 
that all should share in the government... An approximation to this 
is that equals should in turn retire from office, and should, apart from 
official position, be treated alike. Thus the one part rules and the 
others are ruled in turn”. 

This idea of alternation in command was common enough among 
the ancients.23 


B. Establishment of Equality. 
Esprit, V, 4, § 4... Pour que l’on aime l’égalité. . .dans une 
république il faut que les lois [l’y] aient [établie]. 
* * * 


In Book V, Chapter 5 of the Esprit, Montesquieu discusses the 
sundry methods employed in antiquity of maintaining equality by 1) 
equal division of estates24 and 2) restricting the right of testament.25 

The idea of establishing equality by legal steps was familiar 
enough in antiquity.26 To quote Janet?7 “Les anciens connaissaient 
fort peu ce que nous appelons aujourd’hui le droit de propriété... En 
principe elle était l’ceuvre de l’Etat, qui réglementait, partageait, or- 


23 Cf. Sophocles, Antigone, 666; Xenophon, Cyropaedia, VIII, 1, § 4; Plato, Laws, VI, p. 
762; Cicero, Leg., III, 2; Pliny, Epist., VIII, 14; Plutarch, Political Precepts, 12, 21; 
Dio Cassius, XLI, 33; LII, 4. 
24M. (Esprit, V, 5, § 1) refers to the legislation of Lycurgus (cf. Plutarch, Lycurgus, 
8) and Romulus (the reference is probably to the equal division of land among the thirty 
curiae, as reported by Dionysius of Halicarnassus, II, 7). Dedieu (M., p. 43; cf. Jaubert, 
M., Economiste, p. 23) points out that Plato’s Laws (cf. particularly Book V) indicate 
the means by which the legislator will inculcate equality. Dedieu (op cit., p. 37) indi- 
cates as another possible source of M.’s position the discussion in Aristotle’s Politics (II, 
7, p. 1266a ff.) of the ideas of Phaleas of Chalcedon, ‘‘the first to affirm that the citizens 
of a state ought to have equal possessions”. 
25M. (Esprit, V, 5, § 4) cites an old law of Athens providing that property was to 
remain in the family of the testator (cf. Plutarch, Solow, 21) and adversely criticizes 
Solon’s amendment (ibid.) permitting a childless testator to leave his property to whom 
he would. He also mentions in this connection the law of Philolaus of Corinth estab- 
lishing that the portions of land were always to be the same at Thebes (Athens, accord- 
ing to M.; but cf. Aristotle, Pol., II, 12, p. 1274b); the law of Plato, providing that the 
nearest relative was to wed an heiress (Plato, Laws, XI, p. 924); as well as various other 
laws, established according to M.’s interpretation with the aim of maintaining equality of 
estates in republics. 
26 Cf. H. Baudrillart, Hist. du luxe, I, p. 114; Clerq, Les météques athéniens, pp. 340-41; 
Glotz, Etudes sur Pantiquité grecque, p. 126; Vinogradoff, Outlines of Historical Juris- 
prudence, Il, p. 205; Rostovtzeff, Social and Economic History of the Romam Empire, 
. 24. 
27 Histoire de la science politique, 1, p. 136. 
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ganisait la propriété selon les circonstances par des réglements qui 
nous paraitraient aujourd’hui souverainement injuste... La com- 
munauté ou tout au moins le partage des biens n’avait donc rien 
d’absurde dans l’antiquité, et Montesquieu a pu approuver les lois 
égalitaires dans les Républiques anciens (Esprit, V, 5)”. 


IV. Frugality. 


A. General Remarks. 

Esprit, V, 3, § 2. Chacun devant y [i. e., in a republic] 
avoir le méme bonheur et les mémes avantages, y doit gofiter 
les mémes plaisirs, et former les mémes espérances; chose 
qu’on ne peut attendre que de la frugalité générale. 

* * * 


The praise of frugality is a commonplace of every age;2® and 
striking examples of frugality among the ancients,29 particularly of 
the “bon vieulx temps’, abounded. 

Eschines includes frugality among the qualities of the “good re- 
publican” (On the Crown, 170), who “must be moderate and careful 
in his expenditures, in order that excessive outlay may not tempt him 
to be corrupted”. Strabo (VII, 3, § 4) considers frugality to be 
synonymous with justice and political harmony: “Since in general in- 
justices arise only in connection with contracts and a too high regard 
for property, so it is reasonable that those who. . .live chiefly on slight 
resources, should have been called the most just”. He quotes Ephorus 
(X, 4, § 16) as saying that ‘harmony ensues when dissension, which is 
- the result of greed and luxury, is removed; for when all citizens live 
a self-restrained and simple life, there arises neither envy nor arro- 
gance nor hatred toward those who are like them”. 


B. Private Frugality and Public Munificence. 

Esprit, V, 3, § 6... Les bonnes démocraties, en établissant 
la frugalité domestique, ont...ouvert la porte aux dépenses 
publiques... Les lois vouloient des mceurs frugales pour que 
l’on pit donner 4 sa patrie. 


28 Cf. Cicero, Tusc. Disp., I, 8, Perad., VI, 3; Lucretius, De Rer. Nat., Il, 39 ff.; 
Horace, Od., II, xvi, 13-16, Set., Il, ii, 1 ff.; Strabo, VII, 3, § 4; Valerius Maximus, IV, 
4; Seneca, Epist., XCII, 31; Juvenal, Sat., I, 194-95; Plutarch, Crassus, 3, Lycurgus, 4; 
fers Gellius, II, 24; Athenaeus, I, p. 8; VI, p. 274; Ammianus Marcellinus, XIV, 6, 
10 ff., etc. : 

29 Aristides (Plutarch, Aristides, 13); Lysander (Plutarch, Lysander, 5); Epaminondas 
(Plutarch, How One May Profit by One’s Enemies, 13); Valerius Publicola (Ammianus 
Marcellinus, XIV, 6, § 7 ff.); Curius (Plutarch, Apophthegms of Ancient Kings and 
Captains, cited by M., Esprit, V, 6, § 1); Menenius Agrippa (Livy, Il, 33); Fabricius 
(Seneca, De Provid., 3); Cato the Elder (Plutarch, Marcus Cato, 2), etc. 
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* * * 


Montesquieu (Esprit, V, 3, § 6) mentions Athens3° and Rome?! 
in this connection. % 


C. Establishment of Frugality. ; 
Esprit, V, 4, § 4... Pour que l’on aime.. .la frugalité dans 
une république, il faut que les lois [1’] y aient [établie]. 


* * * 


For a discussion of sumptuary laws in antiquity, cf. pp. 248-49. 


V. People. 


* * * 


Montesquieu is rather inconsistent in his discussion of the people. 
At times he apparently refers to the “bas peuple” (Esprit, II, 2, § 12); 
at times it is evident that he has in mind the whole body of citizens, 
who were each and every one capable of holding office (II, 2, § 19). 
By the very idea of establishing classes that would reserve the higher 
posts in the state to a selected group, he brings about a marked dif- 
ferentiation between rulers and ruled, a feature indeed of most of the 
ancient republics,?2 but one strangely at variance with his discussion of 
equality.23 What of the upper classes of the people, to whom Montes- 
quieu reserves the offices of the state? Montesquieu does not discuss 
them, save indirectly. 


80 Cf. Demosthenes, XIII, 28: “Our ancestors have constructed for us such fair edifices, 
they have adorned the city with such superb temples and such vast ports ... that they 
have not left their descendants the means of surpassing their magnificence. [And yet] 
the houses of the foremost citizens were so simple and so conformable to republican cus- 
toms, that those who knew the houses of Themistocles, Cimon, Aristides, Miltiades and 
other great men of that time saw that nothing distinguished them from the houses of 
their neighbors”. 

31 Cf. Sallust (Bell. Cat., 9): “The early Romans were magnificent in their temples, eco- 
nomical in their houses”; Valerius Maximus (IV, 4, § 9): ‘Each one [of the ancient 
Romans] was eager to further the public fortunes, not his own; he preferred to be poor 
amid riches than rich in the midst of poverty”. 

32 J] importe de ne pas perdre de vue que les. démocraties de l’antiquité...étaient au 
fond des aristocraties avec des institutions égalitaires” (Fournier de Flaix, L’Impét, I, p. 
100); cf. Janet, Histoire de la science politique, I, pp. 128, 205; Dureau de la Malle, 
Economie politique des Romains, 1, p. 408; Klemperer, M., II, p. 26 

33 The inconsistency involved was, of course, more or less inherent in the very nature 
of the ancient city-state. “It is a foolish thing”, says Diodorus Siculus (II, 39), “to make 
laws for an equality amongst all, and yet at the same time to order inequality of estates”, 
Dio Cassius (XLIV, 2) makes a similar observation: “Democracy has a fair-sounding 
name, which conveys the impression of bringing equal rights to all from equal laws, but 
its results are seen not to agree at all with its title”. 
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A. Division into Classes. 

Esprit, Il, 2, § 17... La division de ceux qui ont droit de 
suffrage est, dans la république, une loi fondamentale... 
* * * 

As has just been observed, the ancient city-state was a hierarchy, 
with more or less sharply delimited class-groups,?4 until the infiltration’ 
of democracy in certain cases weakened or even obliterated the politi- 
cal limits between class and class, though the. distinction between 
classes was maintained as a basis for taxation.®® 

The idea has received its most poetic representation in Plato’s 
Republic in the myth of the three metals, gold, silver, and bronze (III, 
p. 415), and finds its application in the Republic in the three sharply 
differentiated classes of guardians, warriors, and artisans. It has also 
been succintly expressed in the Laws (V, p. 744): “It would be well 
that every man should come to the colony having all things equal; but 
seeing that this is not possible. ..qualifications of property must be 
unequal in order that officers and contributions and distributions may 
be proportioned to the value of each person’s wealth’. 

But this classification by social categories was so generally estab- 
lished throughout antiquity that further comment appears unnecessary. 


B. Political Capacity. 


Esprit, II, 2, § 9. Le peuple est admirable pour choisir ceux 
a qui il doit confier quelque partie de son autorité. Il n’a a 
se déterminer que par des choses qu’il ne peut pas ignorer, et 
des faits qui tombent sous les sens. 

* tJ ae 


Montesquieu cites as an example (Esprit, Il, 2,.§ 10) “cette suite 
continuelle de choix étonnants que firent les Athéniens et les Ro- 
mains’’.36 


34M. (Esprit, Il, 2, § 15-16) refers to the social classifications of Servius Tullius (cf. 
Livy, I, 43; Dionysius of Halicarnassus, IV, 16 ff.) and of Solon (cf. Aristotle, Pol., 
II, 12, p. 1274a; Pollux, VIII, 130). 

35 As in the case of the symmories of democratic Athens. 

36 These “choix étonnants” were not necessarily due to the acumen of the people. In the 
first place magistrates were often chosen by lot in the Greek city-state. Again the higher 
offices of state involved considerable expense and the honorarium was slight or nil, so 
that the poorer citizens avoided offices of that type (Xenophon (?), Atheniam Republic, 
I, 3; Aristotle, Pol., VI, 4, p. 1318b). At Rome no person engaged in trade was eligible 
for public office (Livy, IX, 46; Aulus Gellius, VI, 6). — Of course, not all the selections 
of the people were uniformly wise. For example, there was considerable discontent at 
Athens with some of the candidates elected as strategot (Xenophon, Memorabilia, III, 5, 
§ 21; Demosthenes, XIX, 237). 
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In his funeral discourse over the first Athenian citizens to die in 
the Peloponnesian War, Pericles, among other tributes to the Athenian 
people, averred that “if few of us are originators, we are all sound 
judges of a policy” (Thucydides, II, 40). Cleon makes a somewhat 
similar remark (ibid., III, 37): “Being impartial judges rather than 
interested contestants, they [i. e., the people] generally prosper”. 
Plato observes in the Laws (XII, p. 950) that “the many are not so 
far wrong in their judgment of who are bad and good, as they are 
removed from the nature of virtue in themselves”. Barthélemy-St. 
Hilaire?7 sees a counterpart of the idea in Aristotle’s Politics, III, 11, 
p. 1281b: “the many, of whom each individual is but an ordinary per- 
son, when they meet together may very likely be better than the few 
good, if regarded not individually but collectively [he then discusses 
the exquisite taste of the generality in music and poetry].38 Rather 
more apposite is another passage from the Politics (III, 15, p. 1286b) : 
“Any member of the assembly, taken separately, is certainly inferior 
to the wise man. But the state is made up of many individuals. And 
as a feast to which all the guests contribute is better than a banquet 
furnished by a single man, so a multitude is a better judge of many 
things than any individual’. It is in accordance with this viewpoint 
that the author of the first letter to Caesar, attributed to Sallust, ad- 
vises Caesar to permit the people to choose their officers (7), “for one 
may rely upon the people to choose their magistrates well”. Plutarch 
(Phocion, 8) says that “men of little understanding are amazed at the 
conduct of the Athenian people [in appointing Phocion to office so 
often]”. “The Athenians’, remarks Plutarch by way of explanation, 
37 Pref. to trans. of Aristotle’s Politics, p. Ixxvi. 

38 Pliny (Epist., XII, 17) shares Aristotle’s faith in the collecdive opinion of the multi- 
tude even in aesthetic matters. Lucian’s friend, Polystratus, believes that the “many must 
after all see further than the one, even though that one be Phidias” (Defence of the Por- 
trait-Study). But skeptical comments upon the aesthetic powers of judgment of the 
many are frequent enough in antiquity. In Plato’s Symposium (p. 198) Agathon re- 
marks: “Do you think ... that my head is so full of the theatre as not to know how 
much more formidable to a man of sense a few good judges are than many fools?” “Can 
anything be more absurd”, asks Cicero (Tusc. Disp., V, 36), “than to despise the vulgar 
as mere unpolished mechanics, taken singly, and to think of them as of consequence 
when collected in a body?” Horace (Epist., II, i, 183-84) scoffs at the literary judgment 
of the vulgar, “the stronger in numbers, though the weaker in merit and in rank, un- 
learned and stupid”. Seneca (Epist., XXIX, 10) cites Epicurus: “I had never any ambi- 
tion to please the people; for the things that I am concerned to know they dislike; and 
what they like, I know not”. Seneca adds: “All, in every school, say the same ching, Peri- 
patetics, Academics, Cynics”, The hypercritical Lucian likewise flouts the aesthetic 


judgment of the many (The Way to Write History, 10; Harmonides, 2), as does Alian, 
Var, Hist., Il, 6. 
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“made use often of their more elegant and sprightly leaders by way 
of diversion, but when they wanted a commander they were always 
sober and serious, and called upon the severest and most sensible 
citizen’’. 


C. Mediocrity of Talent and Fortune Desirable. 
Esprit, V, 3, § 7. Le bon sens et le bonheur des particuliers 
consiste beaucoup dans la médiocrité de leurs talents et de 
leurs fortunes. Une république oi les lois auront formé beau- 


coup de gens médiocres...se gouvernera sagement. 
* * * 


Theseus, the spokesman for democracy in the Suppliants of Euri- 
pides (238-45) notes that of the three divisions of citizens in the polity, 
some are rich and useless. Others, having nothing, are violent, where- 
as the middle class ‘preserves cities, watching over whatever order 
the city may appoint”. “Simpler people”, says Cleon (Thucydides, 
III, 37), “for the most part make better citizens than the more shrewd. 
The latter always want to show that they are wiser than the laws, and 
to dominate all public discussions. ..and as a consequence of such con- 
duct they generally bring their state to ruin; the former on the con- 
trary, mistrusting their own insight, are content to be less enlightened 
than the laws...” Plato (Laws, V, p. 728) notes that the legislator 
will particularly favor those endowed with solid if not brilliant quali- 
ties: “Honor is not to be given to the fair, or the strong, or the swift, 
or the tall, or the healthy body...any more than to their opposites; but 
the mean states of all these habits are by far the safest and most 
moderate”. Aristotle seems to have much the same idea in mind in 
his championship of the middle class (Pol., IV, 11, p. 1295b) : “It will 
clearly be best to possess the gifts of fortune in moderation... The 
city which is composed of middle-class citizens is nécessarily best con- 
stituted... They do not, like the poor, covet their neighbor’s goods; 
nor do others covet theirs”. “The mean condition of virtue is clearly 
best” (ibid., IV, 11, p. 1296a). In his description of the good repub- 
lican AEschines observes (On the Crown, 170) that “it is a fine thing 
to have enough penetration to determine by oneself what it is best to 
say, and enough acquired and natural eloquence to persuade others; 
if not, good sense is always preferable to the talent of speech”. In 
Plutarch’s Banquet of the Seven Sages, 11, Thales maintains that the 
“best democracy is that in which the citizens are neither very rich nor 
very poor”, 
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D. Faction. 
Esprit, 11, 2, § 26. La brigue [n’est pas dangereuse] dans le 
peuple, dont la nature est d’agir par passion... Le malheur 
d’une république, c’est lorsqu’il n’y a plus de brigues. 


zs & 


“Among [the laws of Solon]”, says Plutarch (Solon, 20; cited by 
Montesquieu, Esprit, XXIX, 3, § 1), “there is a very peculiar and sur- 
prising one which ordains that he shall be disenfranchised who, in time 
of faction, takes neither side. He wishes probably that a man should 
not be insensible or indifferent to the common weal, arranging his 
private affairs securely and glorying in the fact that he has no share in 
the distempers and distresses of his country”’.29 With this law in 
mind perhaps Pericles remarks in his eulogy of the Athenian state 
(Thucydides, II, 40) : “We alone regard a man who takes no interest in 
public affairs, not as a harmless, but as a useless character”. There 
was a practical application of the doctrine in Athens during the civil 
strife towards the end of the Peloponnesian War: ‘‘Citizens who were 
of neither party fell prey to both; either they were disliked because 
they held aloof or men were jealous of their surviving” (Thucydides, 
II, 83). Isocrates (IV, 79) praises the spirit of faction ‘among the 
Athenians of old, because ‘‘so public-spirited were they that even in 
their party struggles they opposed one another, not to see which fac- 
tion should outstrip the other and rule over the remnant, but which 
should outstrip the other in doing something good for the state”. 


Aristotle for one does not share Montesquieu’s belief that intrigue 
and faction are beneficial in or even characteristic of the democracy 
(Pol., IV, 11, p. 1269a); in fact he thinks that “the democracy is more 
perpetual and safer than the oligarchy, because the presence of the 
middle class prevents excessive faction between rich and poor”. Livy 
excoriates the pernicious effects of faction in the state. It is among 
the elements, “which ever did and ever will impede the public coun- 
cils” (II, 30); “factions...have proved, and will ever continue to 
prove, a more deadly cause of downfall to most states, than either for- 
eign wars, or famine, or pestilence, or any other of those evils which 
men are apt to consider as the severest of public calamities” (IV, 9). 
In like fashion Seneca (De Otio, 32) refers slurringly to the situation 
at Carthage: “Will the wise man betake himself to the Carthaginian 


89 Aulus Gellius (II, 12) interprets the law differently: “The fact that virtuous men 
are taking part in civil strife will facilitate reconciliation”. 
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republic in which there is incessant faction, and in which the spirit of 
liberty is hostile to the better class of citizens?” 


VI. Vote. 
A. Secrecy of Vote. 

Esprit, II, 2, § 25. Sans doute que, lorsque le peuple donne 
ses suffrages, ils doivent étre publics... Il faut que le petit 
peuple soit éclairé par les principaux, et contenus par la gra- 
vité de certains personnages. 

* * * 


The foregoing purports to be the interpretation of a statement of 
Cicero’s to the effect that “les lois qui...rendirent secrets [les suf- 
frages] dans les derniers temps de la république romaine furent une 
des grandes causes de sa chute” (Esprit, II, 2, § 24). As a matter of 
fact Montesquieu’s “interpretation”, insofar as it concerns secret bal- 
loting among the people, is simply a reproduction of Cicero’s thought. 
“In electing magistrates, judging criminal cases, and voting on proposed 
laws”, asks Cicero (Leg., III, 15-17), “is it better for votes to be re- 
corded openly or secretly?” “No method of voting’, he remarks, 
“could be better than that of open declaration... Let the people have 
their ballots as a safeguard of their liberty, but with the provision that 
these ballots are to be shown and voluntarily exhibited to any of our 
best and most eminent citizens, so that the people may enjoy liberty 
also in this very privilege of honorably winning the favor of the aris- 
tocracy’’.40 

This active supervision was not exactly conducive in actual prac- 
tice to orderly elections at Rome. It was precisely to lessen the possi- 
bility of untoward interference with the voters that Marius had the 
“bridges” along which the voters passed in the Campus Martius made 
as narrow as possible.*! 


B. Choice by Lot. 
1. Characteristic of Democracy. 
Esprit, Il, 2, § 18. Le suffrage par le sort est de la nature 
de la démocratie. 
§ 19. Le sort est une fagon d’élire qui n’afflige personne; il 


40In the De Leg. Agrar., II, 2, Cicero speaks of the ballot as the “vindication of your 
silent liberty [tabellam vindicem tacitae libertatis]”, but intimates that the open appro- 
bation of the citizens at the polls was more gratifying to him than a secret ballot would 
have been. 

41 Cf. Cicero, Leg., III, 17; Plutarch, Marius, 4; Cato the Younger, 42. 
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laisse 4 chaque citoyen une espérance raisonnable de servir 
a sa patrie. 
* * * 


Magistrates were commonly chosen by lot at Athens during the 
classical period except in the case of certain military and financial 
officers and extraordinary magistrates ;42 the lot was similarly employ- 
ed in other Greek cities.43 In the Roman Republic choice by lot was 
restricted to certain minor matters, such as the selection of legions by 
the consuls,44 the determination of their positions in the field of bat- 
tle,4° and the selection of provinces by the consuls‘® or the praetors.47 


The dogmatic assertion that “le suffrage par le sort est de la na- 
ture de la démocratie” is found as early as Herodotus (III, 80). Otanes, 
defending democracy in the council of the seven conspirators against 
the pseudo-Smerdis, notes that where the multitude rules “all offices 
are assigned by lot”. There is a much less dogmatic statement in 
Plato’s Republic (VUI, p. 557) to the effect that democracy “is the 
form of government in which the magistrates are commonly elected by 
lot”. Aristotle refers to the same idea in several passages of the Politics. 
“The appointment of magistrates by lot”, he says (Pol., IV, 9, p. 
1294b), ‘‘is thought to be democraticai and the election of them to be 
oligarchical”.48 One of the characteristics of democracy is that the 
appointment to all offices, or to all but those that require experience 
and skill, should be made by lot” (ibid., VI, 2, p. 1317b). There is a 
similar statement in the Rhetoric (I, 8, p. 1317b). In the Athenian Re- 
public, attributed to Xenophon, choice by lot is likewise considered to 
be characteristic of a democracy like Athens (I, 2). 


There is no counterpart in Montesquieu of the idea that the lot 
serves to indicate the will of divinity.49 For him it is of value because 
it increases the civic interest of the average man by encouraging him 


42 Cf. Thucydides, VIII, 65-69; Xenophon, Memorabilia, II, 4, § 1; Demosthenes, XXV, 
30; AEschines, On the Crown, 13; Lysias, XXIV, 13; Pollux, VIII, 86. 

43 Such as Syracuse (Diodorus Siculus, XIII, 34), Heraea (Aristotle, Pol., V, 3, p. 1303a), 
and Elis (Pausanias, V, 9, § 5). 

44 Cf. Livy, XXXII, 5; Polybius, VI, 26. 

45 Cf. Livy, XLI, 18. 

46 Cf. Cicero, Im Verrem, Il, iii, 95; Livy, XXX, 1. 

47 Cf, Livy, XXXII, 28; XXXV, 41. 

48 Cited by Dedieu, M., p. 37. 

49 Cf, Plato, Laws, III, p. 690: “There is a ... kind of rule which is conferred by the 
arbitriment of the lot and is dear to the god...this we affirm to be just”. ‘‘The officers 
of the temple shall be appointed by lot; in this way the election will be committed to 
God, who will do what is agreeable to him” (ibid., VI, p. 759). Glotz (Etudes sur 
Pantiquité grecque, p. 95) calls the choice by lot “une ordalie mitigée”. 
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in the possibility of acquiring office.5° Similarly Plato reluctantly ad- 
mits the lot in the Laws (VI, p. 758) “in order to avoid the discontent 
of the people”. 


2. Necessary Restrictions. 

Esprit, 11, 2, § 20... Comme [le sort] est défectueux par 
lui-méme, c’est 4 le régler et a le corriger que les grands légis- 
lateurs se sont surpassés. 


* * * 


The lot is obviously defective as a means of selection to office. 
Xenophon has attacked the institution in no uncertain terms (Memora- 
bilia, 1, 2)51 in the person of Socrates: ‘““What madness it is that a bean 
should decide the choice of chieftains of the republic, while one names 
by lot neither an architect nor a flute-player?” Plato, who rather 
tepidly defends the choice by lot as far as sacred offices are concerned 
(Laws, III, p. 690; VI, p. 759), provides for elections in the case of 
other offices (ibid., VI, p. 752 ff.). Isocrates condemns the lot uncon- 
ditionally (VII, 22): “[Our forefathers®? did not fill] the offices by 
lot from all the citizens but selected the best and the ablest for each 
function of the state”. “Under the plan of election by lot chance would 
decide the issue and the partisans of oligarchy would often get the 
Offices” (23). 

Hence it will be necessary to fence in the institution with all man- 
ner of restrictions. Montesquieu cites (Esprit, II, 2, § 21-23) the 
measures that Solon took in order to improve the quality of the magis- 
trates chosen by lot: the use of election in the case of military offices 
and in magistracies which involved considerable outlay on the part of 
the incumbents; the dokimasia, or test of fitness, irf the case of those 
selected by the lot; the examination of magistrates at the end of their 
term of service. He fails to see that these restrictions make the choice 
by lot, as he conceives it, a sort of reductio ad absurdum. He had 
spoken of it as a procedure which “laisse 4 chaque citoyen une espé- 


50 Rousseau (Contrat social, IV, 3, § 2) attacks the validity of the idea. For him the 
choice by lot is the only fair means of determining the incumbent of an office that is 
burdensome by its very nature. 

51 Cited by Janet, Edit. of Esprit, Books I-V, note’on II, 2, § 19. 

52 Throughout the Orations Isocrates utilizes “our forefathers” as a convenient group 
on whom to father his favorite ideals and projects. Perrot (Essai sur le droit public 
d@’Athénes, p. 95) refers to Isocrates’ comments on “our forefathers” as “le banal éloge 
d’un passé de fantaisie”. 
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rance raisonnable de servir sa patrie”’ (Esprit, II, 2, § 19); but of 
course this object is defeated by the restrictions that he adopts. 


VII. Laws. f 
A. Made by People. 
Esprit, Il, 2, § 27. C’est...une loi fondamentale de la dé- 
mocratie, que le peuple seul fasse des lois. 
* * * 


Though the people did not always have the initiative in legislation 
in the ancient city-state, the final decision with respect to legislation 
generally lay in their hands.5? It is in accordance with this state of 
affairs that Capito (Aulus Gellius, X, 20) regards the law (lex)54 
as “the general decree of the people or of the plebs upon a question 
proposed by the magistrate”.5> 


B. Exceptions. 
Esprit, Il, 2, § 27. Il y a...mille occasions owt il est néces- 
saire que le sénat puisse statuer. 
* * % 


Here again Montesquieu’s precept is in accord with ancient prac- 
tice. The Athenian Boule was empowered by the people to enact de- 
crees when the ordinary assemblies had already been held and some 
emergency arose.5& Similarly the Roman senate enacted senatuscon- 
sulta which were almost equivalent to laws.57 


VIII. Magistrates. 
A. Not Selected from Plebeians. 
Esprit, II, 2, § 12... Le peuple, qui a assez de capacité 


53In Athens the momothetae either passed or rejected new laws (Demosthenes, XX, 88- 
95; XLIX, 17-18, 24-26, 33-38); the nomothetae, however, were named by the whole 
body of the assembly. — According to Dionysius of Halicarnassus (II, 14) the Roman 
people were the sole source of law even under the early monarchy, though the king had 
the initiative in legislation. 

541. e., the lex rogata as opposed to the lex date. Cf. Mommsen, Droit public romain, 
VI, p. 353 ff. 

55 The formula [with various variations] was: “You are desired to ordain that [Velitis 
jubeatis uti]” ... “I desire you, citizens [Vos, quirites, rogo]” ... [i. e.,to grant what 
I have asked]. Cf. Cicero, Im Pisonem, 29; Livy, XXI, 17; XXII, 10; XXVI, 33; 
XXX, 43, etc. 

56 Cf, Demosthenes, XIX, 154. 

57 Cf. Cicero, Ad Atticum, I, 6; V, 21; Livy, XXXI, 7, XLI, 9. These senatus- 
consulta were generally confirmed by the people; otherwise their validity would have 
been doubtful (cf. Cicero, Pro Murena, 32; Livy, III, 21; XXXV, 7. Cicero refers to 
the validity of the senatusconsultum as a desideratum rather than an accepted fact 
(Leg., MI, 4, 12). 
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pour se faire rendre compte de la gestion des autres, n’est pas 
propre a gérer par lui-méme. 

V, 5, § 13... On...peut craindre que-des gens qui auroient 
besoin d’un travail continuel pour vivre, ne fussent trop ap- 
pauvris par une magistrature, ou qu’ils n’en négligeassent les 
fonctions. 

* * * 


In the Greek city-state, the bas peuple were generally debarred 
from office, except for certain extreme democracies.58 In the early 
days of Rome the members of the plebs were not eligible for office, 
the restrictions being lifted one by one after the withdrawal to the 
Sacred Mount in 494 B. C. But of course the plebeian magistrates 
were not selected from the bas peuple. These would be debarred by 
the ruling that those exercising a trade or receiving a stipend were to 
be excluded from office.59 

Generally political theorists frowned on the idea of members of 
the lower classes occupying magistracies. In the debate on the respec- 
tive merits of democracy and tyranny in the Suppliants of Euripides, 
420 ff., the Theban herald denounces democracy, in which even humble 
artisans may acquire office: 


PR i teh PR ie a But you poor delver of the ground, 

How shrewd soe’er, by reason of his toil, 

Can nowise oversee the general weal’. 

Xenophon points out (Economics, 4)®° that mechanical arts tend to 
weaken the laborer in both body and soul. Hence artisans have no 
leisure to give either to their friends or to the state, and in a warlike 
state the citizens cannot be employed as artisans. Plato stresses the 
idea that the magistracy is of itself an all-absorbing function and that 
therefore one who is fully employed in some other capacity would find 
it impossible to attend to the exacting duties of the magistracy (Laws, 
VIII, p. 846) : “A citizen who is to make and preserve the public order 
of the state has an art which requires much study and many kinds of 
knowledge, since it does not admit of being made a secondary occupa- 
tion, and hardly any human being is capable of pursuing two profes- 
sions or two arts rightly”. In the Politicus (p. 289) Plato would debar 
58 In Athens, according to the traditional account, the archonship, the last of the offices 
hitherto restricted to the upper classes (cf. Plutarch, Solon, 11; cited by M., Esprit, V, 
5, § 13, note) was opened to all the citizens by Aristides after the second Persian 
War (cf. Plutarch, Aristides, 22). But the expense involved would debar the poorer 
citizens from the higher offices of state; cf. note 36. 


59 Cf. p. 74, note 36. 
80 Cited by M., Esprit, IV, 8, § 2. 
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all those engaged in commercial pursuits from participation in the 
magistracy. It is the ruination of the state when those engaged in 
mechanical or commercial pursuits attain office (Rep., IV, p. 433) : “I 
imagine that when one who is a craftsman. . .shall afterwards, being 
puffed up by riches, by the mob, or by strength, or any other such 
thing, attempt to go into the rank of counsellor and guardian, when 
unworthy of it...this is the ruination of the state”. Aristotle is no less 
opposed to the idea of selecting magistrates from the people. In his 
laudatory account of Carthaginian institutions he notes (Pol., II, 11, p. 
1273a) that with respect to their magistracies they follow the general 
opinion of men: “Men in general think that magistrates should be 
chosen not only for their merit but for their wealth: a man, they say, 
who is poor cannot rule well — he has not the leisure”. ‘There is... 
a danger in allowing the mass of freemen and citizens to share the 
great offices of state, for their folly will lead them into error and their 
dishonesty into crime”. Diodorus Siculus (I, 74) praises the Egyptian 
custom: “No mechanic or other artificer is to be of any other trade or 
employment, or to be reckoned up among any other orders or classes 
of the commonwealth, than such as by the law is allowed... Men who 
run to the public assemblies in cities, under a democratic government, 
by bribes and rewards enrich themselves, to the damage and prejudice 
of the commonwealth. But in Egypt if any tradesman meddle in civil 
affairs, he is grievously punished”. Says Plutarch (Comparison of 
Crassus and Nicias, 3): “When a man wields superior power in a city 
which is open to the appeals of virtue, he should not give a footing 
to the base, ror command to those who are no commanders at all’. 
On the other hand Pericles (Thucydides, II, 40) stressed the fact 
that the exercise of civil dignities was readily reconciled with the prac- 
tice of a trade: “Among us...the same men are at once concerned with 
their own affairs and those of the city, and those who have taken to a 
profession are none the less acquainted with political matters”. 


B. Named by People. — 

Esprit, Il, 2, § 7. Ses ministres ne sont pas 4 lui s’il ne les 
nomme: c’est donc une maxime fondamentale [de la démocra- 
tie] que le peuple nomme ses ministres, c’est-a-dire ses magis- 
trats. 

* ee * 
The assemblies of the ancient city-state, such as the Ecclesia in 
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Athens®! or the various comitia at Rome®? generally elected such 
magistrates as were not chosen by lot. 

Xenophon or whoever wrote the Athenian Republic (I, 2) believes 
that in a democracy like Athens “all citizens...should have a voice 
concerning the offices of state, whether the election to them be by lot 
or by show of hands”. Aristotle (Pol., III, 11, p. 1281b) considers that 
there is danger in debarring the people from office: “A state in which 
many poor men are excluded from office will necessarily be full of ene- 
mies’, To avert this danger “Solon and certain other legislators give 
them the power of electing to offices and of calling the magistrates 
to account, but they do not allow them to hold office singly”. “How, 
pray”, asks Isocrates (VII, 27), “could one find a democracy more 
stable or more just than this [the ancient Athenian polity] which ap- 
pointed the most capable men to have charge of affairs but gave to 
the people authority over their rulers?” He adds (XII, 147) that in 
the time of “our fathers” “all men were agreed that no truer demo- 
cracy could be found. ..than that which gave to the people at the same 
time exemption from [the magistracies] and sovereign power to fill 
the offices”. 


C. Must Command Obedience. 
Esprit, V, 7, § 12. Rien ne donne plus de force aux lois que 
la subordination extréme des citoyens aux magistrats. 


* * * 


Montesquieu’s own illustration of the precept is a passage from 
Xenophon’s Spartan Republic, 8: “The great difference that Lycurgus 
set between Lacedaemon and the other cities is that he has above all 
made the citizens obey the laws; they run when the magistrate calls 
them’”.63 The idea that magistrates should command obedience is of 
course a commonplace.®4 


61°Cf, Xenophon, Memorabilia, III, 4, § 1; Andocides, Of the Mysteries, 36, 40; 

Zischines, Against Ctesiphon, 25; Plutarch, Aristides, 22; Phocion, 8, 16, etc. 

82 Cf. Livy, I, 60; Il, 56; III, 5, 9, 24, 64; IX, 34; Dionysius of Halicarnassus, VI, 89; 

IX, 41, 45; Aulus Gellius, XIII, 15; Appian, Civil War, I, 14, etc. 

63 Cf, Plutarch, Political Precepts, 21: “... In Sparta ... whoever was sent for by the 

Ephors did not slowly obey, but running hastily ... through the forum gave a pattern 

of obedience to his fellow-citizens, while he gloried in honoring the magistrates”. 

64 Cf. Sophocles, Antigone, 666 ff.; Xenophon, Cyropsedia, VIII, 1; Aristotle, Pol., VIl, 

12, P. 1331a; Isocrates, XII, 143; Polybius, V, 21; Cicero, De Off., I, 41; III, 2; Leg., 
» 4, etc, 
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D. Presents Forbidden. 
Esprit, V, 17, § 3. Dans une république, les présents sont 


une chose odieuse, parce que la vertu n’en a pas besoin. 
* * * 


The oath of the heliasts given in Demosthenes’ Against Timo- 
crates, XXIV, 150, includes the statement: “I shall accept no present 
for rendering justice, neither by myself or through the intermediary 
of another; nor shall others receive for me, to the best of my knowl- 
edge, by devious and underhand means’. — At Rome presents to ma- 
gistrates were forbidden by sundry laws: the Lex Acilia repetunda- 
rum,®> the Lex Glaucia,®® the Lex repefundarum of Sulla,67 a 
similar law of Caesar.°8 On the other hand there was a provision in 
Roman law, severely criticized by Montesquieu,®? permitting magis- 
trates to accept little presents (munuscula), provided these did not 
exceed 10,000 sesterces a year.7° 

The practice has been denounced by Plato (Laws, XII, 955) in a 
passage which Montesquieu approvingly cites:1 “Those who serve 
their country ought to serve without receiving gifts, and there ought 
to be no excusing or approving the saying: ‘Men should receive gifts 
as the reward of good but not of evil deeds’... The safest course is 
to obey the law which says: ‘Do no service for a bribe’; and let him 
who disobeys, if he be convicted, simply die”. 


E. Combination of Civil and Military Posts. 

Esprit, V, 19, § 6. Il faut...unir [les emplois civils et mili- 
taires] dans la république. Dans les républiques, il seroit 
bien dangereux de faire de la profession des armes un état 
particulier, distingué de celui qui a les fonctions civiles. 

+ * * 


It is possible that Montesquieu had in mind the situation obtaining 
during the earlier period of the Athenian democracy and throughout 
the Roman Republic: the union of civil and military duties in the same 
person.72 At Athens the functions of general and statesman were com- 


65 Cf. Cicero, De Off., II, 21; In Verrem, Ill, 84. 

66 Cf. idem, In Verrem, I, 1; Pro Rabirio Postumo, 4; Valerius Maximus, VIII, 1, § 8. 
87 Cf, Cicero, Pro Rabirio Postumo, 4. 

68 Cf. idem, Pro Sestio, 64; In Pisonem, 21. 

69 Esprit, V, 17, § 5. 

70 Dig., XLVI, Title 11, 6, § 2. 

71 Esprit, V, 17, § 4. 

72 Plato, it will be recalled, reacts against the tendency by setting apart the warrior caste 
from the guardians in the Republic. 
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bined by Miltiades, Themistocles, and Aristides and to a lesser extent 
by Pericles and Cimon. Later, Nicias and the elder Demosthenes were 
professional generals, not statesmen, while the demagogue, Cleon, was 
a commander more or less against his will. Still later, the two call- 
ings were almost completely separated: Iphicrates and Chabrias were 
soldiers, Demosthenes and A-schines were statesmen.” According to 
Plutarch (Phocion, 7), Phocion lamented the tendency; he “saw that 
the public men of his day had distributed among themselves as if by 
lot the work of the general and the orator. Some of them merely spoke 
before the people and introduced measures...while [others] advanced 
themselves by holding the office of general and waging war. He there- 
fore wished to resume and restore the public service rendered by Peri- 
cles, Aristides and Solon, which was equally apportioned in both fields 
of action”. Plutarch lauds Phocion (ibid.) because he was as capable 
of leading an army in the field as of haranguing the people and the 
senate. — In the Roman Republic the chief offices of state, the con- 
sulship, the praetorship, and the quaestorship combined civil and mili- 
tary functions.74 


The idea that it would be dangerous to separate the civil and mili- 
tary functions finds an analogue in Aristotle’s Politics (VII, 9, p. 
1328b) : “There is in the state a class of warriors, and another of coun- 
cillors, who advise about the expedient and determine matters of law... 
Now should these two classes be distinguished, or are both functions 
to be assigned to the same persons?... It is an impossible thing that 
those who are able to use or to resist force should be willing to remain 
always in subjection... Both functions should be entrusted by the ideal 
constitution to the same person, not however at the same time, but in 
the order prescribed by nature, who has given to ygung men strength 
and to older men wisdom”.75 


IX. Senate. 
A. Method of Selection. 
Esprit, Il, 2, § 8... Pour que le peuple y ait confiance, il 
faut qu’il en élise les membres; soit qu’il les choisisse lui- 


73 Cf. Freeman, History of Federal Government, p. 300; Guiraud, Etudes économiques 
sur Pantiquité, p, 286. Even statesmen, indeed, were liable to be called on for military 
service in time of war. Demosthenes, who did serve, was never elevated to the rank of 
strategos (Demosthenes, XVIII, 245). 

74 “Imperium implied the combination of the highest military and civil authority” 
(Greenidge, Roman Public Life, p. 58). 

7 To old age Aristotle reserves the pontificate (ibid.). 
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méme, comme a Athénes; ou par quelque magistrat qu’il a 
établi pour les élire, comme cela se pratiquoit A Rome dans 
quelques occasions. 


* bd &® 


In Athens the members of the Boule were chosen by lot,76 at least 
during the classical period.77 With respect to the situation at Rome, 
Crévier?® notes that at Rome the senators were always chosen by a 
magistrate, and not merely on certain occasions. -It would be more 
accurate to observe that such was the ordinary procedure.79 Under 
the kings, the senators were appointed by the king;8° later the duty 
devolved upon the consuls and other high magistrates ;81 finally by the 
Ovinian plebiscite the nomination of senators was placed in the hand 
of the censors,82 and that system continued until the eclipse of the cen- 
sorship under Sulla.83 


B. Length of Service. 

Esprit, V, 7, § 7. Dans un sénat fait pour étre la régle, et, 
pour ainsi dire, le dépét des mceurs, les sénateurs doivent 
étre élus pour la vie. Dans un sénat fait pour préparer les 
affaires, les sénateurs peuvent changer. 

* * * 


It is evident from the Esprit, V, 7, § 6, that Montesquieu had in 
mind the distinction established between the Boule of Athens, the mem- 
bers of which alternately assumed the sacred functions and deliberated 
the whole year on the religious and political interests of the city, and 
the Areopagus, which included among its functions the safeguarding 
of public morals and the members of which were named for life.84 


76 Hence Thucydides (VIII, 69) refers to the Boule as the “bean senate” (amd rob xvduov). 
77 Cf. Demosthenes, LIX, 3; Caillemer, in Daremberg-Saglio, Dictionnaire des antiquités, 
I, 1, pp. 739-40. 

78 Observations, p. 18. 

79 Cf. Mommsen, Droit public romain, VII, 23. 

80 Cf. Livy, I, 49; Dionysius of Halicarnassus, IV, 42. 

81 Cf. Festus, De Verb. Signif., p. 246. 

82 Cf. Livy, IX, 30; XXIV, 18; XXVII, 11; Dio Cassius, XXXVII, 46. 

83 Cf. Cicero, In Caecilium, 3. 

84M. (Esprit, V, 7, § 6) likewise cites as examples the senates of Rome and Sparta (the 
gerousia). — He denies Aristotle’s contention (Pol., II, 9, p. 1270b): “that judges of 
important causes should hold office for life is a disputable thing, for the mind grows old 
as well as the body”. As a matter of fact the statement is to be found in Herodotus, 
III, 134: “The mind grows old with the growth of the body, and as it grows old becomes 
dull for every action”. — Plutarch denies that the aged are incapable of taking part in 
state affairs (Whether an Aged Man Ought to Meddle im State Affairs). 
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C. Secrecy of Ballot. 
Esprit, 11, 2, § 25... Lorsque...dans une démocratie le 
sénat [donne les suffrages], comme il n’est 14 question que 
de prévenir les brigues, les suffrages ne sauroient étre trop 


secrets. 
ie eer 


Montesquieu cites Lysias, XIII, 38, in this connection: the Thirty 
tyrants wished to render the votes of the Areopagus public, so that they 
might direct the members according to their fancy. In the apocryphal 
first letter to Caesar, 11, “Sallust” uses the same argument as Montes- 
quieu in favor of the secrecy of the ballot: “With freedom from ex- 
amination, opinions will be expressed with greater liberty. Now a few 
nobles...are able to approve, condemn, order, direct everything ac- 
cording to their fancy. But as soon...as voting will be secret, they 
will have to abandon their pride, obliged as they will be to obey those 
whom but recently they commanded with so much tyranny”. Under 
Trajan secrecy of balloting was resorted to in the senate to avoid in- 
trigue (Pliny, Epist., III, 20). “With our system of undisguised and 
open voting in the Senate’, says Pliny, in the passage indicated above, 
“we had come to exceed the licence of public meetings... Every one 
rushed forward with his own candidate ; there were a number of groups 
in the middle of the chamber, and a number of rings formed, and an 
unseemly confusion... Recourse has been had to secret voting as a 
kind of remedy. And a remedy for the time it certainly was”.85 


D. Function of Senate. 

Esprit, V, 7, § 2. Si Yon établit...un sénat ot Tage, la 
vertu, la gravité, les services donnent entrée; les sénateurs, 
exposés 4 la vue du peuple comme les simulacres des dieux, 
inspireront des sentiments qui seront portés dans le sein de 
toutes les familles. 

3. Il faut...que ce sénat s’attache aux institutions an- 
ciennes... | 

* * * 

The striking figure of the “‘simulacres des dieux” seems to be a 
reminiscence of the well-known incident of the Gallic invasion of 390 
B. C.: “Such of the elders as held curule offices, choosing to die in that 
garb which displayed the emblems of their former fortunes...put on 


their most splendid robes. Thus habited, they seated themselves in 


85 It appeared later, however, that even this type of balloting had its disadvantages. 
Certain senators took advantage of the secrecy of the ballot to write a number of face- 
tious and even obscene remarks on their tablets (ibid., IV, 25). 
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their ivory chairs at the fronts of their houses... With veneration did 
the Gauls behold men sitting in the porches of these palaces, who... 
more splendid than became mortals, bore the nearest resemblance to 
gods... They stood gazing. ..as on statues” (Livy; V, 41). 


The idea of the senate as the guardian of ancient institutions 
suggests at once the Council of the Areopagus, established as legend 
had it by Minerva (€schylus, Eumenides, 651 ff.) : 


“This court august, untouched by bribes, 
Sharp to avenge, wakeful for those who sleep, 
Establish I, a bulwark to this land”.86 


The Roman senate likewise served as the bulwark of ancestral institu- 
tions and rites.87 


X. Censorship. 

Esprit, V, 7, § 9. Comme le sénat veille sur le peuple, il 
faut que des censeurs aient les yeux sur le peuple et sur le 
sénat. Il faut qu’ils rétablissent...tout ce qui a été cor- 
rompu; quiils notent la tiédeur, jugent les négligeances, et 
corrigent les fautes. 

* * * 


Plato names censors for the model republic of the Laws (XII, p. 
945 ff.): “If the examiners [i. e., censors] are better than the 
magistrates, and their duty is fulfilled justly and without blame, then 
the whole state and country flourishes and is happy”. Similarly Aris- 
totle (Pol., V, 8, p. 1308b) holds that “since innovations creep in 
through the private life of individuals, there ought to be a magistracy 
which will have an eye to those whose life is not in harmony with the 
government, whether oligarchy or democracy or any other”. 

As examples of censorship in Greece Montesquieu (Esprit, V, 7, 
§ 9) cites the guardians of customs and laws (the nomophulakes) at 
Athens88 and the Senate of the Old Men (Gerousia) at Sparta. But 
he evidently has chiefly in mind the réle of “the preceptress of mod- 


86 Cf. Isocrates, VII, 37-38; Demosthenes, XXIII, 66; Cicero, De Off., I, 22; Plutarch, 
Solon, 19; Athenaeus, IV, pp. 167-68; VI, p. 245. 

87 Cf. Livy, IV, 30; XXV, 1; XXXIX, 8, 19; Valerius Maximus, I, 3, § 3; Plu- 
tarch, Cato the Younger, 16; Dio Cassius, XL, 47. 

88 Cf. Cicero, Leg., III, 20: “The Greeks elected ‘guardians of the law’ [nomopbulakes], 
who not only kept watch over the text of the laws ... but in addition ... observed 
men’s acts and recalled them to obedience to the laws”. As Koch points out (M.s Ver- 
fassungstheorie, p. 16) the censorial functions at Athens were exercised chiefly by the 
Areopagus: cf. Isocrates, VII, 39; Plutarch, Solon, 22; Athenaeus, IV, 65; Diogenes 
Laértius, VII, 5. 


89 


esty and chastity, the severity of the censor’82 at Rome. The purely 
supervisory functions of the censorship9® as described by Cicero and 
others®! correspond exactly to those enumerated by Montesquieu. 


89 Cicero, In Pisonem, 4. } 

90M. is not concerned with its other functions: the formation of the census (in estab- 
lishing which indeed the censors were guided by their observation of the citizens’ morals) , 
financial duties, and the like. 

91 Cf. Cicero, Pro Sestio, 25; Pro Cluentio, 43; De senec., 12; Leg., Ill, 3; Livy, IV, 8; 
XXXIX, 42; XLI, 27; Velleius Paterculus, II, 9; Valerius Maximus, II, 9; Aulus Gellius, 
I, 6; IV, 20. 
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CHAPTER VII 
“ARISTOCRACY 


I. Moderation as Principe. 
II. Relations between Nobles and People. 
A. Politically Impotent to be Few in Number. 
B.. Nobies Should Render Justice to People. 
C. People Should not Be Political Nonentities. 
III. Vote. 
A. Choice of Ballot. 
B. Secrecy of Ballot. 
IV. Magistracies. 
A. Tenure of Office to be Brief. 
B. Censors. 
C. Dictator. 
V. Senate. 
A. Role of Senate. 
B. Principle of Co-optation not to Be Applied. 


- 


* * * 


It has been maintained that Montesquieu’s aristocracy, in view of 
the significant analogies that he draws with Venice! is fashioned on 
the model of that city.2 Yet his use of classical examples? indicates 
that he had in mind certain features of the aristocracies and particularly 
the oligarchies* of the ancients; and there are certain close analogies 
in Aristotle and other ancient publicists with some of the positions as- 
sumed in Montesquieu’s discussion. 


1Cf, Esprit, I, 3, § 7; V, 8, § 10, § 14, § 17, § 20, note; VII, 3, § 2; VII, 5, § 5, 
note. 

2 Cf. Laboulaye, CEuvres, note on Esprit, Il, 3, § 1 and Ill, 4, § 6; Sorel, M., p. 95 (S. 
thinks that M. may likewise have had Poland in mind: cf. Esprit, Il, 3, § 11); Koch, M.s 
Verfassungstheorie, p. 16; Dedieu, M., p. 123 (D. indicates both the ancient aristocracies 
and Venice as M.’s models); Dodds, Récits de Voyages, p. 34. 

3 Sparta: Esprit, V, 8, § 17; Rome: Il, 3, § 5, § 7; V, 8, § 8, § 10-11; Athens: II, 3, 
§ 9 (M. refers to the aristocracy established by Antipater). — Cf. Dedieu, M., p. 123; 
Struck, M. als Politiker, p. 116. 

4M.’s aristocracy is an oligarchy in all but name: not a government of the Best, but of 
those whose chief claim to power seems to be the possession of superior resources. As 
Barthélemy-St. Hilaire observes (Pref. to trans. of Aristotle’s Politics, p. xix): “[M.] n’a 
parlé que des oligarchies sous le nom d’aristocraties”’. 


91 


I. Moderation as Principe. 
Esprit, Ill, 4, § 6. La modération est...l’4me de ces gou- 


vernements. 
* *£ #8 


Barckhausen® has noted that for Montesquieu moderation really 
constitutes a fourth principe to be added to those of virtue, honor, and 
fear. The validity of the principe is certainly doubtful. Janet® aptly 
remarks that “la modération n’est qu’une limite...ce n’est pas un 
principe d’action”. Struck? wonders why moderation would not be as 
requisite for any type of government as it would be for the aristocracy. 
The fact seems to be that this “moderation” of Montesquieu’s is essen- 
tially the golden mean applied to politics’ and arbitrarily assigned to 
the aristocracy. 


II. Relations between Nobles and People. 
A. Politically Impotent to Be Few in Number. 

Esprit, Il, 3, § 9. La meilleure aristocratie est celle ou la 
partie du peuple qui n’a point de part a la puissance, est si 
petite et si pauvre, que la partie dominante n’a aucun intérét 
a lopprimer. 

* * * 


There is in the Politics of Aristotle (IV, 12, p. 1296b) a general 
statement to the effect that “the portion of the state which desires the 
permanence of the constitution ought to be stronger than that which 
desires the reverse’. ‘“‘The number of those admitted [to citizenship] 
should be such as will make the entire governing body stronger than 
those who are excluded” (ibid., VI, 5, p. 1320b).. “As to the property 
qualification in the oligarchy”, he observes (ibid., IV, 13, p. 1297b), 


5 M., ses idées et ses ceuvres, p. 58. 

6 Histoire de la science politique, Ul, p. 347. 

TM. als Politiker, p. 120. Cf. Franck, Revue contemporaine, sér. 2, III (1858), p. 64; 
Oncken, Geschichte der Nationalékonomie, p. 267. 

8 Of course, the ideal of aurea mediocritas was a commonplace in antiquity: cf. Homer, 
Odyssey, XV, 69 ff.; Theognis, Maxims, 335; Euripides, Hippolitus, 264 ff.; Eschylus, 
Eumenides, 503 ff.; Plato, Laws, VII, p. 793; Plautus, Amphitryon, Ill, iv, 13; Poenulus, 
I, ii, 30-31; Horace, Sat., I, i, 105-06; Epist., I, xviii, 9; Quintilian, Inst. Orat., I, 3; 
XII, 6; Plutarch, On Education, 9; Diogenes Laértius, I, 63; I, 93; Philostratus, Apollo- 
nius of Tyana, V, 28, etc. Plato’s eulogy of temperance in the Republic, IV, p. 432, 
concerns the mean as it applies specifically to politics: ‘““Temperance is unlike courage 
and wisdom, each of which resides in a part only, the one making the state wise and the 
other valiant; not so temperance, which extends to the whole ... and produces a harmony 
of the weaker and the stronger and the middle class”. Aristotle similarly praises the 
mean in politics (Pol., V, 9, p. 1309b): “Neither should we forget the mean: which at 
the present day is lost sight of in perverted forms of government ... Those who think 
that all virtue is to be found in their own party principles push matters to extremes; 
they do not consider that disproportion destroys a state”. 


92 


“no absolute rule can be laid down, but we must see what is the highest 
qualification sufficiently comprehensive to secure that the number of 
those who have the rights of citizens exceeds the nieweE of those ex- 
cluded”, 

Montesquieu (Esprit, II, 3, § 9) cites the instance of Antipater 
(cf. Diodorus Siculus, XVIII, 18), who excluded from the suffrage all 
who did not possess 2,000 drachmas; thereby “il forma la meilleure 
aristocratie qui fit possible... Ce cens étoit si petit qu’il n’excluoit 
que peu de gens”.® 


B. Nobles Should Render Justice to People. 
Esprit, V, 8, § 15. Les lois doivent employer les moyens les 
plus efficaces pour que les nobles rendent justice au peuple. 
* * * 


Janet!° and Barthélemy-St. Hilaire11 have indicated the similarity 
between the foregoing and a passage from Aristotle’s Politics (V, 8, p. 
1308a) : “Oligarchies as well as aristocracies may last, not from any 
inherent stability in such forms of government but because the rulers 
are on good terms...with the unenfranchised...not maltreating any 
who are excluded from the government”. In another passage (ibid., 
IV, 13, p. 1297b) he notes that “even if they have no share in office, 
the poor, provided only that they are not outraged or deprived of their 
property, will be quiet enough”. “There are cities’, he says (ibid., V, 
9, p. 1309b) in which the oligarchs swear: ‘I will be an enemy to the 
people, and will devise all the harm against them which I can’;12 but 
they ought to exhibit and to entertain the very opposite feeling; in the 
form of their oath there should be an express declaration: ‘I will do 
no wrong to the people’”. “If [in an oligarchy] any of the wealthy 
classes insult [the people], the offender should be punished more 


9M.’s interpretation of Diodorus’ text was attacked by Pére Berthier (Extrait du Journal 
de Trévoux, April, 1749: Laboulaye, GEuvres, VI, p. 102) as inexact. Diodorus says that 
after Antipater had established the suffrage requirement of 2,000 drachmas, he offered 
new estates in Thrace to those disfranchised by his ruling. 22,000 availed themselves 
of the offer, which left 9,000 citizens with the franchise, plus, one may imagine, such 
of the disfranchised as still remained. Berthier points out that before the migration to 
Thrace there were 22,000 disfranchised in Athens; M. replies (Eclaircissements: Labou- 
laye, CGEuvres, VI, p. 206; cf. Heemskerk, De Montesquivio, II, p. 42) that after the 
migration there remained only the bas peuple who did not care to emigrate. “Vous avez 
raison; je n’ai pas tort!” 

10 Edit. of Esprit, Books I-V, note on Esprit, V, 8, § 5. 

11 Trans. of Aristotle’s Politics, note on VIII (5), 7, § 3. 

12 Cf. Lysias, XXXIV, 5: “The champions of cheanty ... in speech make war on the 


people”. 
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severely than if he had wronged one of his own class” (ibid., V, 8, p. 
1309a). Isocrates likewise observes (II, 16) that ‘‘all governments — 
oligarchies as well as the others — have the longest life when they 
best serve the masses”. 


C. People Should not Be Political Nonentities. 
Esprit, Il, 3, § 4. Ce sera une chose trés heureuse dans 
Varistocratie, si, par quelque voie indirecte, on fait sortir le 


peuple de son anéantissement. 
* * & 


The same idea is expressed in Aristotle’s Politics, III, 11, p. 1281b: 
“There is a danger...in not letting the mass of freemen and citizens 
share the great offices of state, for a state in which many poor men are 
excluded from office will necessarily be full of enemies. The only way 
of escape is to assign to them some deliberative and some judicial 
functions”. “Sometimes the oligarches..:give the people a share in 
the government, because their services are necessary to them” (ibid., 
V, 6, p. 1306a). Aristocratic oligarchies may become long-lived by 
“not maltreating any who are excluded from the government, but by 
introducing into it the leading spirits among them” (ibid., V, 8, p. 
1308a). “In an oligarchy...lucrative offices should go to the poor” 
(ibid., V, 8, p. 1309a). “The oligarchy should...yield a share in the 
government to the people” (ibid., VI, 7, p. 1321a). 


III. Vote. 

A. Choice by Ballot. 

Esprit, II, 2, § 18. Le suffrage par choix est de [la nature] 
de l’aristocratie. 
* * * 

Aristotle considers (Pol., II, 11, p. 1273a) that “election of mag- 
istrates for their wealth is characteristic of oligarchy, and election for 
merit of aristocracy”. “...The election of magistrates is thought to 
be oligarchical” (ibid., IV, 9, p. 1294b). “...When the magistrates. . . 
are elected by vote...there the government is an aristocracy” (ibid., 
IV, 14, p. 1298b). Discussing the magistracies of five in Carthage 
he considers that their being without salary and their not being elected 
by lot are features characteristic of the aristocracy” (ibid., IV, 14, p. 
1298b). However his viewpoint is not at all dogmatic: “...If some 
questions are decided by magistrates elected by vote, and others by 
magistrates elected by lot, either absolutely or out of select candidates, 
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or elected partly by vote, partly by lot — these practices are partly 
characteristic of an aristocratical government, and partly of a pure 
constitutional government” (ibid.). % 


B. Secrecy of Ballot. 

Esprit, II, 2, § 25... Lorsque dans une aristocratie le corps 
des nobles donne les suffrages,...comme il n’est 1a question 
que de prévenir les brigues, les suffrages ne sauroient étre 
trop secrets. 


* *x * 

Montesquieu establishes an exact parallel between the nobiles of 
his aristocracy and the senate in the democracy (Esprit, Il, 2, § Zo). 
In connection with the latter I have already discussed the manner in 
which secrecy of balloting is supposed to prevent intrigue (p. 88). 


IV. Magistracies. 
A. Tenure of Office to Be Brief. 
Esprit, Il, 3, § 8. Dans toute magistrature, il faut compenser 
la grandeur de la puissance par la briéveté de sa durée. 
* * * 


The concept that the greatness of the magistrate’s power should 
be offset by the briefness of his term of office is obviously not neces- 
sarily restricted to the aristocracy. — At Athens iteration of office was 
generally forbidden, except in the case of the strategoi.12 The other 
officials were chosen for one year or in the case of minor offices, for 
six or three months.1¢ At Rome the important magistracies, the 
quaestorship, the tribunate, the aedileship, the praetorship and the 
consulate, were annual; and a plebiscite of the year 342 B. C. enacted 
that at least ten years must elapse between tenures of the same mag- 
istracy and that two magistracies were not to be held in the same year 
(cf. Livy, VII, 42). It was not till the last century of the Republic 
that high officers were continued in power. The prolongation of terms 
of service was one of the chief contributing causes of the downfall of 
the Republic.15 

Says Aristotle (Pol., V, 8, p. 1308a) :1° “In an oligarchy if the 


13 As commanders the strategoit were required to have specialized ability. Phocion was 
elected strategos no less than forty-five times according to Plutarch (Phocion, 8). 

14. Cf, Vinogradoff, Outlines of Historical Jurisprudence, II, p. 140; G. Perrot, Essai 
sur le droit public d’Athénes, p. 59. 

15 Mommsen, Droit public romain, Il, p. 263. 

16 Cited by Laboulaye, Guvres, note on Esprit, Il, 3, § 8. 
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governing class are numerous, many democratic institutions are useful ; 
for example, the restriction of the tenure of offices to six months... 
It is not easy for a person to do any great harm when his tenure of 
office is short, whereas long possession begets tyranny in oligarchies 
and democracies. For the aspirants to tyranny are...those who hold 
great offices, and have a long tenure of them”. The same thought is 
expressed in Livy (IV, 24) in the address of the Dictator Mamercus 
Emilius to the people: “There was no method of guarding the liberty 
of the Roman people so effectual, as the taking care that offices of 
great power should not be of long continuance; and that those whose 
jurisdiction could not be limited should be limited in point of dura- 
tion”. Hence he reduced the period of incumbency of the censors from 
five years to eighteen months. When Marcus Rutilius Censorinus was 
named Censor for the second time, he heaped reproaches on the people 
(Valerius Maximus, IV, 1, § 3) “for having conferred upon him twice 
a magistracy, the duration of which their ancestors had thought it their 
duty to restrict, because it seemed to give too much power’. In his 
Laws (III, 3) Cicero follows the plebiscite of 342, described above, 
and forbids a magistrate to hold the same office a second time until 
the interval of ten years has passed. The Senate tacitly approved of 
the principle, after the assassination of Caesar, by forbidding any mag- 
istrate to hold office for more than one year.17 


B. Censors. 
Esprit, V, 8, § 17. Il faut qu'il y ait, pour un temps ou pour 
toujours, un magistrat qui fasse trembler les nobles. 
* * s 


As an example of this type of magistracy Montesquieu cites the 
Ephors of Sparta, created according to Plutarch (Lycurgus, 7) by the 
successors of Lycurgus, who “seeing that the powers of the oligarchy 
were unimpaired, and that it was full of life and vigor, placed as a 
curb to it the power of the ephors”’.18 


C. Dictator. 


Esprit, II, 3, § 7... La constitution de l’Etat [peut étre] 
telle qu’il a besoin d’une magistrature qui ait un pouvoir exor- 


17 Cf. Dio Cassius, XLVI, 39. 
18 According to another version the ephoralty was instituted to check the power of the 
kings (cf. Plato, Laws, Ill, p. 692; Aristotle, Pol., V, 11, p. 1313a; Cicero, Leg., Ill, 7). 
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bitant... Ce sont des magistratures terribles, qui raménent 
violemment I’ Etat a la liberté. 


* * * 


Montesquieu (Esprit, Il, 3, § 7) cites the dictators at Rome. Of 
the two functions of the dictator, the assumption of the supreme com- 
mand in a military emergency and the stamping out of sedition in the 
state,19 Montesquieu obviously has in mind only the second. 


V. Senate. 
A. Réle of Senate. 
Esprit, II, 3, § 3. Lorsque les nobles sont en grand nombre, 
il faut un sénat qui régle les affaires que le corps des nobles 
ne sauroit décider, et qui prépare celles dont il décide. 


* * 


At Sparta the senate (Gerousia) regularly decided upon the mat- 
ters which were to be brought up before the assembly of the people.?° 
In like manner for a long time the Roman Senate regularly passed 
upon the measures which were to be submitted to the comitia cen- 
turiata.?1 

a discusses the principle involved in the Politics, IV, 14, p. 
1298b: “...In oligarchies either certain persons should be co-opted 
from the mass or a class of citizens should be appointed... guardians 
of the law; and the citizens should occupy themselves exclusively with 
matters on which these have previously deliberated”. 


B. Principle of Co-optation not be Be Applied. 
Esprit, Il, 3, § 5. Les sénateurs ne doivent point avoir le 
droit de remplacer ceux qui manquent dans le sénat; rien ne 
seroit plus capable de perpétuer les abus. 


» * & 


In the course of his discussion Montesquieu (Esprit, Il, 3, § 5) 
observes that the principle of co-optation did not apply in the selection 


19 Cf. Cicero, Leg., III, 3: “When a considerable war is undertaken or discord is likely 
to ensue among the citizens, let a single supreme magistrate be appointed, who shall unite 
in his own power the authority of both consuls, if the senate so decrees”. Dionysius of 
Halicarnassus (V, 73) calls the dictator the “master of war and peace”. 

20 Cf. Plutarch, Agis, 11. 

21Cf. Dionysius of Halicarnassus, VII, 38; IX, 44; Livy, VIII, 12; XLV, 21; Appian, 
Civil Wars, IV, 92. 


97 


of senators at Rome.?* In republican Rome co-optation was restricted 
to the priestly colleges.?3 

Aristotle observes (Pol., II, 6, p. 1266a) that “there is also a dan- 
ger in electing the magistrates out of a body who are themselves elect- 
ed; for, if but a small number choose to combine, the elections will al- 
ways go as they desire”. 
22 New senators were named at first by the consuls and the military tribunes with con- 
sular power who quite generally replaced the consuls during the period 447-367 B. C. 
(cf. Festus, De Verb. Sig., p. 246), then by the censors (cf. Livy, XXIII, 23; XXIX, 37; 


Cicero, De Domo, 32, 84; Valerius Maximus, II, 2, § 1). 
23 Cf. Dionysius of Halicarnassus, II, 73; Livy, II, 32; XXXIII, 44; XL, 42. 
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CHAPTER VIII 
MONARCHY 


I, Desirability of Monarchy. 
A. General Remarks. 
B. Superiority over Republic. 

II. Honor as Principe. 

III. Monarch: Desirable Methods of Exercising Power. 
A. Should Seek Affection of Subjects. 
B. Should Leave Punishment to Others. 
C. Exercise of Clemency. 
D. Accessibility. 
E. Use-of Able Subordinates. 

IV. Court. 

V. Intermediate Orders. 

VI. Magistrates: Venality of Office. 


* % * 

It has often been remarked that the monarchy as described in the 
Esprit, with its guiding impulse of honor, its intermediary orders and 
the like is a rather thinly disguised reproduction, denunciatory at times, 
at times rather eulogistic of the French monarchy, particularly that of 
Louis XIV and Louis XV.! But if Montesquieu had in mind the French 
prototype, it must be recalled that in his discussion of the monarchy 
he is interested not merely in giving an objective account of its fea- 
tures, as he does for example in the case of the despotism. He desires 
to present for the consideration of his compatriots not merely the 
French monarchy as it is, with its virtues and failings, but the mon- 
archy as it should be;? above and beyond the particular type as em- 
bodied in France there is a permanent, universal element that he is 
seeking.? 
1Cf. P. Janet, Histoire de la science politique, Il, pp. 347, 362 (Janet thinks, as does 
Zévort, M., p. 171, that M. has in mind particularly the older French monarchy of the 
feudal period); Barthélemy-St. Hilaire, Pref. to trans. of Aristotle’s Politics, p. xci; 
Laboulaye, GEuvres, III, p. iv; ibid., note on Esprit, II, 4, Title (Laboulaye thinks that 
M. may have had in mind the European monarchy in general) ; Sorel, M., p. 97; Brunetiére, 


Questions de critique, p. 101; Solazzi, Le Dottrine politiche di M., p. 48; Dedieu, M., 
p. 123; Struck, M. als Politiker, p. 51. 

2 Koch (M.s Verfassungstheorie, p. 16) thinks that this point of view is uppermost in 
M.’s mind: “Die Monarchie wird mehr wie sie sein soll geschildert”. 

3 Cf. Brunetiére, Questions de critique, p, 101. 
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In this composite picture of the monarchy there are certain ele- 
ments that are universal in scope and that may have been suggested 
in part by Montesquieu’s classical readings. 


I. Desirability of Monarchy. 
A. General Remarks. 


cd * ba 


In considering the democracy in the Esprit Montesquieu speaks 
reverently but one senses that for him the discussion is rather aca- 
demic: the Republic has been but imperfectly realized in the past and 
is perhaps never to be perfectly realized. It is only when he discusses 
the monarchy that he is concerned as one is for things of immediate 
import. To paraphrase Klemperer’s striking remark,* for Montes- 
quieu the Republic is Paradise, the Despotism is Hell, but the Mon- 
archy is the form of government that befits those who are neither 
saints nor demons but only men. The monarchy is especially desirable 
from Montesquieu’s viewpoint because it is the only type of govern- 
ment that could be effectively adopted by his own countrymen. 

The situation is curiously reversed in the case of ancient political 
theorists and others who flourished in the period of the city-state. If 
they dealt so extensively with the concept of the republican type of 
government, it was because it was for them an ineluctable actuality.® 
But there is abundant evidence that from earliest antiquity and 
throughout the period of the flowering of the city-state, the monarchy 
was considered by many as the only type of government that was di- 
vine by nature, and that, if it could be realized, would bring about the 
happiness of the greatest number. 


“The honor of kings”, says Homer (Iliad, II, 197), “is from Zeus, 
and Zeus, god of counsel, loveth them”. “No good thing is a multi- 
tude of lords; let there be one lord, one king, to whom the son of 
crooked-counselling Cronos hath vouchsafed the sceptre and judg- 
ments, that he may take counsel for his people” (II, 204 ff.).6 Xeno- 
phon’s Cyropaedia, with its highly flattering account of the ideal mon- 
arch in the person of Cyrus, is in reality a staunch defense of the 
4M., Il, p. 47. 

5 Cf. Aristotle’s rueful comment (Pol., II, 15, p. 1286b) that “since cities have increased 
in size, no other form of government [i. e., than the democracy] appears to be any 


longer even easy to establish”. 
6 Approvingly cited by Dio Chrysostomus, III, 46. 
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monarchic type of government.” In his Politicus Plato seems to con- 
sider the monarchy as the most perfect type of government. Like 
Homer he characterizes kings as the shepherds of their peopl In his 
Laws, lV, p. 709, he represents the wise legislator as longing for a 
“state which is governed by a tyrant... Let the tyrant be young and 
have a good memory; let him be quick at learning, and of a courageous 
and noble nature”. Aristotle does not flinch at putting the state un- 
conditionally in the hands of a young genius (Pol., III, 13, p. 1284b): 
“If the city rears one pre-eminent in virtue...all should cheerfully 
obey such aruler”. Isocrates’ third oration, in which he speaks in the 
person of King Nicocles of Salamis, details the advantages of the mon- 
archy and there are other expressions of sympathy with monarchic 
institutions in his orations.8 Stobaeus (Florilegium, XLVIII, 61) cites 
Diotogenes:® “Of things which are by nature most honorable, God is 
the best; but of things on the earth, and pertaining to men, a king is 
the most excellent”. “The Egyptians’, says Diodorus Siculus (I, 90), 
“think in fact that it is not without a kind of divine providence that 
kings have come to have the highest authority of all men”. 


After the definite establishment of the Empire the feeling is even 
more unequivocally expressed. “The Stoics’’, says Seneca (De Ben., 
II, 20), “feared the name of a king, whereas the best and happiest 
estate of a city is to live under a just and virtuous prince’. ‘Nature 
herself has conceived the idea of a king, as you may learn from various 
animals, and especially from bees” (De Clem., I, 19). ‘The king is 
the bond which fastens the commonwealth together, he is the breath of 
life to all those thousands who by themselves would become merely 
an encumbrance, a source of plunder, if that directing mind were with- 
drawn” (ibid., I, 4). “Let all nations see’, says Pliny (Paneg., 32), 
“how much more to their advantage it is to be united under the govern- 
ment of one, than by a specious liberty to be crumbled into thousands 
of weak and helpless parties”. There is no more enthusiastic eulogist 
of the “blessed Lady Royalty, child of King Zeus” (I, 13) than Dio 
Chrysostomus in his first four Orations, on the monarchy. “There are 
many close parallels and striking analogies to this form of govern- 
ment”, he says (III, 50), “to be found in nature, where herds of cattle 


7 Aulus Gellius, XIV, 3, considers indeed that the Cyropsedia is a refutation of Plato’s 
Republic. 

8 Cf. II, passim.; V, 14-15; XII, 76 ff. 

® A Pythagorean, according to Stobaeus; he probably belongs to the Hellenistic period 
(cf. E, R. Goodenough, Yale Classical Studies, I, p. 65). 
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and swarms of bees indicate clearly that it is natural for the stronger 
to govern and care for the weaker”. “You see that God has every- 
where appointed the superior to care for and rule over the inferior” 
(III, 62). Maximus of Tyre (Diss., VI, Taylor, I, p. 68) likewise con- 
siders that “with respect to cities, that which is subject to royal au- 
thority is happy, the other parts submitting according to the law of 
divinity to him who is naturally adapted to be the leader”. In To an 
Unlearned Prince, 3, Plutarch says: “Princes are the administrators 
of the divine power, for the safety and protection of mankind, to dis- 
tribute part of those goods that God bestows on men, and to reserve 
part for themselves... The majesty of a prince is resplendent on earth 
as he is God’s representative and vice-regent”. “Monarchy”, says Dio 
Cassius (XLIV, 2) “strikes the ear unpleasantly, but it is an excellent 
government to live under. It is easier to find one single excellent 
man than many... And again, even though one reprobate should obtain 
supreme power, yet he is preferable to a multitude of such persons’. 
Julian (Paneg. of Constantius, II, p. 86) gives an idealized account of 
the monarch who is good and great-souled and the father of his people. 


B. Superiority over Republic. 
Esprit, V, 10, § 1. Le gouvernement monarchique a un 
grand avantage sur le républicain: les affaires étant menées 
par un seul, il y a plus de promptitude dans |’exécution. 


xs * * 


It is lack of promptitude in decision that constitutes for Plato the 
chief defect in the republican type of government (Laws, VI, p. 756): 
“As a ship sailing on the sea has to be watched night and day, in like 
manner a city also is sailing on a sea of politics, and is liable to all 
sorts of insidious assaults; and therefore from morntng to night, and 
from night to morning, rulers must join hands with rulers and watchers 
succeed watchers, receiving and giving up their trust in a perpetual 
order. A multitude can never fulfil a duty of this sort with anything 
like energy”. In urging Philip of Macedon to lead the Greeks in a 
concerted attack on the Persians, Isocrates (V, 14-15) says that he had 
recourse to a monarch rather than to a republic in that contingency 
“because I saw that all the other men of high repute were living under 
the control of polities and laws, with no power to do anything save what 
was prescribed. ..while you. ..had been granted by fortune free scope 
both to send ambassadors to whomsoever you desire and to receive them 
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from whomsoever you please, and to say whatever you think expe- 
dient”. In another passage (III, 19) he remarks, speaking in the 
person of Nicocles, that kings, “for whom no councils or times of meet- 
ing are prescribed, but who apply themselves to the state’s business 
both day and night, do not let opportunities pass them by, but act in 
each case at the right moment”. Demosthenes (XVIII, 294) dwells 
bitterly on the obstacles laid in his path by the Athenian democracy, 
whereas Philip was at freedom to strike when he would. Livy (IX, 
18) points out that such Roman generals as were successful in war 
were more to be praised than Alexander: “their levies [were] ob- 
structed by plebeian tribunes, [they] were recalled before the time to 
attend the elections, [they were] overtaken by the close of the official 
year... But on the other hand, kings, being not only free from every 
kind of impediment, but masters of circumstances and seasons, control 
all things in subserviency to their designs, themselves uncontrolled by 
any”. Josephus (Antiquities of the Jews, XIX, 2, § 1) notes that after 
the slaying of Caligula the soldiers “saw that a democracy was incapa- 
ble of managing such a vast weight of public affairs’. The advantage 
of promptitude in execution is stressed by Maecenas when he advises 
Augustus to assume the supreme command (Dio Cassius, LII, 15). If 
Augustus will keep the power in his own hands “whatever pleases you 
after consulting the peers will be immediately a law, and war against 
enemies may be waged with secrecy and at an opportune time... Thus 
what was done could be accomplished in the best way, not referred to 
the public, nor talked over openly. ..nor endangered by rivalry”. 


II. Honor as Principe. 
Esprit, Ill, 6, § 1... L’honneur, c’est-a-dire, le préjugé de 
chaque personne et de chaque condition, prend la place dans 
la monarchie de la vertu politique. 


s * #8 


Montesquieu’s conception of honor is, in the main, that reigning 
at Versailles.1° His attitude toward it is a curiously vacillating one.1! 


10 Janet, Histoire de la science politique, II, p. 347; Barthélemy-St. Hilaire, Pref, to trans. 
of Aristotle’s Politics, p. xci; H. Baudrillart, Histoire du luxe, I, p. 122; Koch, M.s Ver- 
fassungstheorie, p. 19. Ancillon takes a rather broader viewpoint (Uber den Geist der 
Staatsverfassungen, pp. 90-93); he thinks M.’s honneur is a reflection of the French 
national character. ; ; ; cf 

11 Janet, op. cit., II, p, 353: ““Tantét c’est ume sorte de vanité frivole, ou le préjugé 
étroit d’une caste et d’une corporation, tantét c’est la grandeur d’ame et la fierté des 


sentiments’. 
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It may inspire the fairest deeds (Esprit, III, 6, § 1); yet, “lorsqu’on 
se fondera sur des principes arbitraires de gloire...des flots de sang 
inonderont la terre” (X, 2, § 5). It may be as conducive to political 
stability as vertu (III, 6, § 1); yet it is essentially “un honneur faux” 
(III, 7, § 4; cf. XXIV, 6, § 1). Probably Montesquieu resignedly ac- 
cepts honneur in the monarchy as something established (in his opinion 
at least) beyond hope of overturn, and he proceeds to utilize its possi- 
bilities, not as an essentially worthy quality but as a pis aller. 


Insofar as Montesquieu’s honneur is concerned with the desire for 
personal glory and achievement, it can of course find numberless 
counterparts in antiquity.12 Honor is mentioned as the mainspring 
of the monarchy specifically in Plato’s discussion of the timocracy as 
it functions at Spartal3 (Rep., VIII, p. 545). The timocracy is the 
“government of honor”; the timocratic man will be “remarkably obe- 
dient to authority; he is a lover of power and a lover of honor; claim- 
ing to be a ruler, not because he is eloquent, or on any ground of that 
sort, but because he is a soldier and has performed feats of arms; he 
is also a lover of gymnastic exercises and the chase” (like the hobe- 
reaux whom Montesquieu describes in the Esprit, IV, 8, § 6). “The 
aim of a king is honor”, says Aristotle (Pol., V, 10, p. 1311a); “the 
king is desirous of what brings honor’’;14 “the many (Pol., VI, 4, p. 
1318b) are more desirous of gain than of honor’. A notable expres- 
sion of the idea is to be found in the second oration of Isocrates, ad- 
dressed to young Nicocles of Salamis: “Consider it more important 
to leave to your children a good name than great riches; for riches 
endure for a day, a good name for all time” (32). “Consider that 
where there are common men who are ready to lay down their lives 


12 As Voltaire remarks (Commentaire, X): “Il est clair ... que ces préférences, ces dis- 
tinctions, ces honneurs, cet honneur, étaient dans la république romaine tout autant pour 
le moins que dans les débris de cette république, qui forment aujourd’hui tant de ro- 
yaumes”. As a matter of fact, as Janet points out (Histoire de la science politique, 
II, p. 326; cf. Zévort, M., p. 179), vertu and honneur are both considered characteristics 
of the republic in the Lettres Persanes, LXXXIX; I quote the passage in question p. 
67. 

13 Of course, Sparta was a kingdom in name only; and Plato’s timocracy is a species 
of military aristocracy. 

14 The most notable example of this type of monarch was Aristotle’s royal pupil, who 
“was by common representation the most ambitious of men .and the greatest lover of 
glory” (Dio Chrysostomus, IV, 4; cf. Cicero, Ad A##., XIII, 28). Zeal for honor and 
empire is about the only redeeming trait that Demosthenes can find in Philip (XVIII, 
67): “Philip ... had, in the strife for power and empire, had his eye cut out, his collar- 
bone fractured, his head and leg mutilated, and was ready and willing to sacrifice any 
part of his body that fortune chose to take, provided that he could live with the re- 
mainder in honor and glory”. 
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that they may be praised after they are dead, it is shameful fog kings 
not to have the courage to pursue a course of conduct from which they 
will gain renown during their lives” (36). i 

But it should be noted that such references as these consider honor 
as spurring on the sovereign to deeds of renown; whereas for Montes- 
quieu, it is the subject who finds honor his motive force. The monarch 
is a species of colorless onlooker at the fierce competition in which 
honor is the driving impulse.15 


III. Monarch: Desirable Methods of Exercising Power. 
8 * x 


It is when Montesquieu considers the desirable traits of a good 
monarch that his monarchy deviates sharply from the model of France 
and becomes an ideal, the component elements of which are to be found 
in every age. 


A. Should Seek Affection of Subjects. 

Esprit, XII, 23, § 1. Un prince doit agir avec ses sujets avec 
candeur, avec franchise, avec confiance... Qu’il n’ait aucune 
crainte; il ne sauroit croire combien on est porté a l’aimer. 

* * * 

This tenet was a truism in antiquity. 

It is the point that Xenophon makes in his Hiero, 13: “It is neces- 
sary for a king to show a love and regard for the city under his do- 
minion; for he cannot be happy, nor even safe, independently of the 
affections of his citizens”. The chief difference between a king and a 
tyrant, according to Aristotle (Pol., III, 14, p. 1285a), is that “kings are 
guarded by their fellow-citizens, tyrants are guarded against them”. 
Even a tyrant, he believes, should disguise the reality of the tyranny 
by a semblance of beneficent rule (Pol., V, 11, p. 1314b).16 In his 
second oration (21), Isocrates reminds King Nicocles that his body- 
guard lies in the virtue of his friends, the loyalty of his citizens and his 
own wisdom. “It is indeed the part of a tyrant”, says Polybius (V, 11), 


15 To be sure the statement is made (Esprit, III, 10, § 7) that “l’honneur ... régne, 
comme un monarque, sur le prince et sur le peuple”. But the meaning is not that the 
king himself is a devotee of bonneur but that his power is limited thereby: “le principe 
du gouvernement [i. e. ’honneur] arréte le monarque” (II, 3, § 6); “dans les Etats 
monarchiques et modérés la puissance est bornée par ce qui en est le ressort: je veux dire 
Phonneur ... On lui [i. e., au roi] alléguera sans cesse les régles de l’honneur” (III, 10 


rave 
16 Cited by Barthélemy-St. Hilaire, note on Pol., VIII (5), 9, § 10. 
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“to do evil that he may make himself the master of men by fear against 
their will, hated himself and hating his subjects, but it is that of a king 
to do good to all and thus rule and preside over a willing people, earn- 
ing their love by his beneficence and humanity”. Says Cicero (De 
Off., Il, 7): “Of all the means of maintaining power, love is the 
best... ; love will keep it safe forever”. The chief object sought by 
Seneca in the treatise De Clementia is to persuade Nero that “the 
ruler’s best safeguard is the love of his subjects” (I, 19). It is the cul- 
mination of Trajan’s glory, according to Pliny (Paneg., 49), that he 
relies not on the swords of the legionaries but on-the love of his sub- 
jects: “How -afe is the palace, now it is...no longer fenced with the 
engines of cruelty, but fortified alone by the arts of love”. Dio Chry- 
sostomus (III, 73) compares a benevolent monarch to the sun, “which 
does not grow weary in ministering to us and doing everything to pro- 
mote our welfare’. Nor is this benevolence without its due reward. 
“What is more profitable than a just king?” he asks (I, 35). “Whose 
life is safer than his whom all alike protect, whose is happier than 
his who esteems no man an enemy, and whose is freer from vexation 
than his who has no cause to blame himself?” Dio Cassius (XXXVII, 
12) observes that Mithridates, who had proven himself most wise in 
all matters appertaining to a king, did not recognize the fact that 
neither arms nor multitudes of subjects are of any value to any one, 
without friendship on the part of the people. Maecenas (ibid., LII, 
39) bids Augustus not to fear the onus of assuming the monarchy: 
“How can all fail to regard you and to love you as father and pre- 
server, when they see you are orderly, leading a good life, good at 
warfare but a man of peace”. According to Diogenes Laértius (I, 97) 
Periander ‘‘said that those tyrants who intend to be safe should make 
loyalty their bodyguard, not arms’. “It is your conviction”, says Julian 
in his first Panegyric of Constantius, p. 48, “that the affection of his 
subjects is the surest defense of an emperor”. 


B. Should Leave Punishment to Others. 
Esprit, XII, 25,§ 3... Il faut que le prince encourage, et 
que ce soient les lois qui menacent. 
23, § 1... Il est la source de presque tout le bien qui se 
fait; et quasi toutes les punitions sont sur le compte des lois. 


“I should think it advisable”, says Xenophon (Hiero, 19), “for a 
prince, when the occasion requires it, to employ others to inflict pun- 
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ishments, and to reserve to himself the distribution of rewards”. Aris- 
totle gives the same advice (Politics, V, 11, p. 1315a) :17 “Th& honor 
he should distribute himself, but the punishment should be inflicted 
by officers and courts of law”. Diodorus Siculus (I, 70) observes that 
“the Egyptian priests...pronounced a curse upon all such offenses 
and miscarriages as had been ignorantly committed by the king; yet 
withal, clearing the king and laying all the blame and guilt upon his 
ministers and advisers”. Says Dio Chrysostomus (I, 24): “Blessings 
the ideal monarch dispenses with the most lavish hand, as though the 
supply were inexhaustible; but of anything hurtful, on the contrary, 
he can no more be the cause than the sun can be the cause of darkness”. 


C. Exercise of Clemency. 

Esprit, VI, 21, § 1. La clémence est la qualité distinctive 
des monarques. 

§ 4. Les-monarques ont tant a gagner par la clémence,... 
que c’est presque toujours un bonheur pour eux d’avoir 1’oc- 
casion de 1’exercer. 

* * * 


The idea of clemency as a matter of policy in the monarchy re- 
ceived its most striking expression in antiquity in Seneca’s treatise 
De Clementia: it is his thesis that “clemency becomes no one more 
than a prince or a king; for great power is glorious and admirable only 
when it is beneficent” (I, 3). “Clemency...makes princes safer as 
well as more respected, and...is...their most trustworthy means of 
preservation” (I, 11). To illustrate the concept of clemency in the 
monarchy, Seneca points out that the king-bee alone has no sting (I, 
19): “nature does not wish him to be savage or to seek revenge at 
so dear a rate, and so has deprived him of his weapon and disarmed 
his rage. She has offered him as a pattern to great sovereigns’”.18 
As Tacitus remarks (Ann., XIII, 11), Nero made sundry protestations 
of clemency in speeches which were put into his mouth and published 
to the world by Seneca to show how clever he was, and how excellent 
the advice he gave”. 

There are other notable expressions of the idea. ‘We shall per- 
suade the prince’, says Quintilian (/nst. Orat., V, 13), “to desire the 


17 Cited by Barthélemy-St. Hilaire, trans. of Aristotle’s Politics, note on VIII (5), 9, 


10. 
18 Dio Chrysostomus (IV, 62 ff.) has reproduced the figure, substituting the queen-bee 
for the king-bee (as has Julian, Second Panegyric of Constantius, p. 89). 
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praise won by humanity rather than the pleasure derived from ven- 
geance”. “Evidently”, says the impossibly virtuous Indian king in 
Philostratus’ Apollonius of Tyana (Il, 34), ‘any merciful or virtuous 
actions of a king are a greater boon to himself than to his subjects”. 
In the probably forged letter in the Avidius Cassius of Vulcacius 
Gallicanus (11), Marcus Aurelius replies to Faustina who had urged 
him to seek vengeance on the accomplices of Avidius Cassius: “There 
is nothing which endears a Roman Emperor to mankind as much as 
the quality of mercy. This quality caused Caesar to be deified and made 
Augustus a god, and it was this characteristic, more than any other, 
that gained your father [i. e., Antoninus Pius] the name of Pius’.19 
“Let the laws condemn my clemency”, says Julian (cited by Ammianus 
Marcellinus, XVI, 5, § 12); “a prince must be humane and he must 
temper their harshness’. Commenting on the fact that the wretched 
never found an asylum in the mercy of Valentinian, Ammianus Mar- 
cellinus remarks (XXX, 8, § 14) that “it should have been like a har- 
bor alway$ open for the unfortunate ones whom the tempest beats”. 


D. Accessibility. 
Esprit, X11, 26, Title... Dans la monarchie, le prince doit 
étre accessible. 
* = x 

Accessibility is one of the traits of the good king eulogized by 
Seneca (De Clem., 1, 13). This trait seemed particularly damning to 
the Parthians when they beheld it in their princeling, recently returned 
from Rome, but it was a virtue nevertheless, implies Tacitus (Anz., II, 
2), in a passage which Montesquieu has utilized in the Esprit (XIX, 2, 
§ 1). Trajan displayed this virtue in great measure, according to Pliny 
(Paneg., 23): “...You would not only condescend to take notice of 
your meaner subjects, but would be very free and easy with them”. 
“It was Heaven that taught me”, says Marcus Aurelius (Meditations, 
I, 17), “that a king may lower himself almost to the level of his sub- 
jects and lose no whit of dignity or resolution in acting like a king 
when the common weal is at stake”. That he carried out his own pre- 
cept is affirmed by Herodian (I, Hart, p. 5): “To his subjects he was 
a gentle and moderate prince; so easy of access, that he strictly for- 
bade his guards to hinder any from approaching his presence”. Eutro- 
pius notes (Breviarium, VIII, 2) that the friends of Antoninus Pius 


19 Cf, Eutropius, Breviarium, VIII, 4, 
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“reproached him for being too popular and too easily approached; he 
answered: ‘As emperor, I wish to be such a one toward private indi- 
viduals as, were I a private individual, I should desire the emperor 
to be toward me’ ”. It was one of the most amiable traits of Theodoric 
the Visigoth, according to Sidonius Apollinaris (Epist., I, 2) that he 
encouraged free and easy intercourse. 


E. Use of Able Subordinates. 
Esprit, XII, 27, § 1. Veut-il [i. e., le monarque] savoir le 
grand art de régner: qu'il approche de lui l’honneur et la 
vertu, qu’il appelle le mérite personnel. I] peut méme jeter 


quelquefois les yeux sur les talents. 
x * * 


In the Esprit, 111, 5, § 9, Montesquieu observes that Richelieu ad- 
vises the monarch to refrain from using the services of honorable men, 
and parenthetically he remarks: ‘“‘Tant il est vrai que...la vertu n’est 
pas le ressort de ce gouvernement!” But it is evident that Montes- 
quieu is reprehending a characteristic of the monarchical government 
that requires drastic alteration; the use of able subordinates should 
be a feature of monarchical rule, no matter what the actual practice 
may be. 

Plato, who shares Xenophon’s admiration for the great Cyrus, 
notes (Laws, III, p. 694) that “if there was any wise councillor among 
the Persians, he imparted his wisdom to the public; for the king was 
not jealous, but allowed him full liberty of speech, and gave honor to 
those who were able to be his counsellors in anything, and allowed all 
men equally to participate in wisdom”. Aristotle (Pol., V, 2, p. 1315a) 
counsels his good tyrant “to honor men of merit, and make them think 
that they would not be held in more honor by the citizens, if they had 
a free government”. According to Isocrates, speaking in the person 
of King Nicocles (III, 15), “monarchies make the highest reward to 
the best man, the next highest to the next best, and...so on. Even 
if this practice does not obtain everywhere, such at least is the inten- 
tion of the polity’. Dio Chrysostomus (III, 131) observes that ‘‘the 
ambitious are won over to friendliness by praise, those who have the 
gift of leadership by participation in the government, the warlike by 
performing some sort of military service, those having executive 
ability by the management of affairs...” Eutropius (Breviarium, 
VIII, 4) notes that Antoninus Pius sought the worthiest men for the 
administration of the republic, honoring the good, detesting the bad. 
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“The king who is good”, says Julian (Second Panegyric of Constantius, 
p. 90), “must...share his own excellence with many of his subjects, 
whom...he admits into this partnership; and he must entrust them 
with offices suited to the characters and principles of each... He will 
see to it that these officials are virtuous men and as far as possible 
like himself”. One of the few redeeming traits of Constantius, ac- 
cording to Ammianus Marcellinus (XXI, 16), was that he recompensed 
proficient subordinates. 


IV. Court. 
Esprit, Ill, 5, § 8; IV, 2, § 13-15. 


* * &* 


The lurid picture of a dissolute court in the Esprit is obviously 
based on Versailles and to a lesser extent on such other courts as Mon- 
tesquieu had frequented in the course of his travels. Although de- 
nunciation of the pernicious features of court life is a literary com- 
monplace,?° the court depicted in the Esprit is as obviously modern 
and European as the kingdom described in XI, 6, is England. 


V. Intermediary Orders. 

Esprit, V, 11, § 3... Dans les monarchies, les choses sont 
trés rarement portées 4 l’excés... Les puissances intermé- 
diaires dépendantes ne veulent pas que le peuple prenne trop 
le dessus. 

* * * 


Montesquieu cites a remark of Cicero’s (Leg., III, 10) to the 
effect that the establishment of the tribunes was the salvation of 
Rome,?! and he draws an analogy between the tribunes in the Roman 
republic and the intermediate powers in the monarchy; although 
the tribunes were quite as apt to lead the people to violence as to 
restrain them,?2 as indeed Montesquieu himself has remarked else- 
where in the Esprit (XI, 6, § 43). 


But as Struck points out,?% the intermediary powers that Montes- 


20 Cf. Lucan, Pharsalia, VIII, 493 ff.; Seneca, Agamemnon, 285; Plutarch, Political Pre- 
cepts, 3; Lucian, Slander, 10; Arrian, Disc. of Epictetus, IV, 1, § 46-50; Marcus Aurelius, 
Meditations, I, 11; Ammianus Marcellinus, XXII, 4, § 3, etc. 

21 Cicero considers that one of the functions of the tribunate is to keep the commons in 
check in the interests of peace and order (loc. cit.). 

22 Cf. Livy, II, 94; IV, 1, 21-24; V, 2; XXI, 6; Dionysius of Halicarnassus, X, 13; 
Valerius Maximus, III, 8, § 3; Florus, III, 13, etc. 

23M. als Politiker, p. 117 ff. 
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quieu has in mind are specifically the nobility, the clergy and the parle- 
ments of France. 


VI. Magistrates: Venality of Office. 

Esprit, V, 19, § 13. Cette vénalité est bonne dans les Etats 
monarchiques, parce qu’elle fait faire, comme un métier de 
famille, ce qu’on ne voudroit pas entreprendre pour la vertu; 
qu’elle destine chacun a son devoir, et rend les ordres de 
l’Etat plus permanents. 

* * * 


Montesquieu’s remarks on the venality of office have been vigor- 
ously attacked.24 Certainly the practice found little or no support in 
the writings of ancient publicists, although purchase of office, gen- 
erally in the form of public games but sometimes as a direct contribu- 
tion to the exchequer was quite general in the late Roman republic?5 
and throughout the Empire.?6 

Citing Plato, who vigorously attacks the deference paid to wealth 
in the matter of public office (Rep., VIII, p. 551), Montesquieu points 
out that Plato has reference to a republic.27 Aristotle attacks venality 
sharply (Pol., II, 11, p. 1273b) : “Those who have been at the expense 
of purchasing their places will be in the habit of repaying themselves”. 
Polybius (VI, 56) draws an unflattering contrast between the virtual 
purchase of office (by means of bribery) at Carthage and the ban on 
that procedure at Rome, under penalty of death. In his life of Alex- 
ander Severus (49), 4Zlius Lampridius notes that the emperor would 
never sell the office of provincial governor, “for it must inevitably 
happen that he who buys will also sell”. 


24 Voltaire (Dict. philosophique, s. v., Esprit des Lois) remarks: ‘“Plaignons M. d’avoir 
déshonoré son ouyrage par de tels paradoxes; mais pardonnons-lui. Son oncle avait acheté 
une charge de président en province, et il la lui laissa. On retrouve l’homme partout”. 
Cf. Barthélemy-St. Hilaire, Pref to trans. of Aristotle’s Politics, p. xcvii; J. Schvarcz, 
Zeitschrift fir die gesammte Staatswissenschaft, XL, p. 691; Koch, M.s Verfassungstheorie, 
p. 4. Faguet’s defense of Montesquieu’s position (Politique comparée, pp. 122-23) is 
singularly unconvincing. 

25 In the case of the aedileship. 

26 Cf. Bouché-Leclerq, Manuel des institutions romaines, p. 185; S. Dill, Roman Society 
from Nero to Marcus Aurelius, p. 272. Often this purchase of office was not voluntary. 
As early as Trajan, there is a note of complaint against those who are unwilling to become 
decurions (Pliny, Epist., X, 113), and Zosimus (II, 38) notes that the wealthy were 
forever attempting to evade the purchase of office established by Constantine. Cf. Cod. 
Theod., XII, Title 1, 1, 3, 11. 

27 As a matter of fact in the passage of the Republic referred to above, Plato refers to 
money qualifications of candidates for office, “ot to the actual purchase of office. 
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CHAPTER IX 
DESPOTISM 


I. Fear as Principe of Despotism. 
II. Despot. 
A. Preservation of Despot Is Important. 
B. Despot Requires Army for Deferise. 
C. Succession to Throne. 
III. Subordinates. 
A. Chief Minister. 
B. Men of Ability Discouraged. 
IV. People. 
A. Hereditary Professions. 
B. Presents to Despot. . 
C. People Protected by Absolutism of Despot. 


* * * 


If Montesquieu devotes so much attention in the Esprit to a polity 
that he detests as heartily as he does the despotism,! the reason seems 
to be that it is an “épouvantail qu’il présente aux gouvernements 
modérés”,? and particularly to the French monarchy which according 
to Montesquieu’s account in the Esprit offers certain alarming abso- 
lutist tendencies.? 


What models did Montesquieu assume for the description of the 
despotism in the Esprit? As in the case of the monarchy his remarks 
tend to bring to mind a definite prototype. The despot himself, that 
shrinking voluptuary, sans will, fortitude or indiyiduality, cruel only 
through a species of desperation, is quite obviously Montesquieu’s 
version, albeit a grossly exaggerated version,+ of a contemporaneous 
Turk or Persian, and other features of the despotism inevitably point 
to the Oriental prototypes, specifically Turkey and Persia, as: Montes- 


1 The despotism is his particular béte noire: cf. Janet, Histoire de la science politique, Il, 
p. 328; Fournol, Bodin, prédécesseur de M., p. 148; Barckhausen, M., ses idées e¢ ses 
@uvres, p. 65; Levi-Malvano, M. e Machiavelli, p. 99; Klemperer, M., I, p. 4. 

2 Janet, op. cit., II, p. 365. Cf. Heemskerk, De Montesquivio, Il, p. 50; Sorel, M., p. 99; 
Koch, M.s Verfassungstheorie, p. 20. 

3 Cf. Esprit, V, 10, § 2; VI, 5, § 6-9; XII, 8, § 2; 23, § 1. Faguet (Politique comparée, 
p. 39) indeed thinks that “‘c’est un peu par politesse que M. établit une différence entre 
la Royauté frangaise et le despotisme oriental”. 

4 Cf. Janet, op. cit., II, p. 345; Dedieu, M., p. 134. 
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quieu’s chief models, though as is his wont he rounds out the portrait 
by examples culled from a variety of sources.® 


The details of Montesquieu’s presentation then are chiefly to be 
traced to the pages of Ricaut and Chardin.? But the uriderlying hatred 
of despotism that this presentation reveals is of wider provenience. 
While it is true that, as Klemperer points out,’ Montesquieu’s anti- 
despotic bias is not merely “eine aus den antiken Schriftstellern an- 
gelesene, anempfundene Sache”, it is entirely possible that, just as 
his original enthusiasm for democracy was due to his youthful vision 
of the ancient city-state,® the initial impulse at least of his hatred of 
despotism may have been given by the denunciation of tyranny that 
was a staple of ancient political speculation and oratory. 


Certainly ancient Greece lavished invective upon those who seized 
upon the government in defiance of ancestral laws and mores.19 When 
the Lacedaemonians proposed to restore Hippias to his Athenian 
throne, Socles, a Corinthian, denounced the proposal: “You, Lacedae- 
monians, are destroying the rule of equals and making ready to bring 
back despotism into the cities — despotism, a thing as unrighteous 
and bloodthirsty as aught on this earth” (Herodotus, V, 92). Says 
Euripides (Suppliants, 429 ff.) : 

“No worse foe than the despot hath a state, 
Under whom first, can be no common laws, 


But one rules, keeping in his private hands 
The law”. 


The first part of Xenophon’s Hiero is devoted to a scathing attack upon 
tyrants; throughout that treatise he urges Hiero to eschew tyranny and 
to become a law-abiding monarch. Plato (Rep., VIII, p. 544; cf. IX, 
pp. 575-76) considers that “tyranny is the worst disorder of a state”. 
“Tyranny, which is the worst of governments”, says Aristotle (Pol., 
IV, 1, p. 1289b), “is necessarily the farthest removed from a well- 


5 Cf. Voltaire, Commentaire, III; Laboulaye, CEuvres, III, p. xi; idem, note on Esprit, Il, 5, 
Title; Zévort, M., p. 171; Sorel, M., p. 100; Brunetiére, Questions de critique, p. 101; 
Dodds, Les Récits de voyages, p. 139. 
SE, g., Roman Empire (III, 9, § 6); Papacy (II, 5, § 2); India (V, 17, § 1); Russia 
(V, 14, § 24); Sweden (V, 14, § 6). 
iy details, cf. Dodds, op. cit., particularly Chap. II. 

M., I, p. 5. 
®J have previously cited (p. 67) the enthusiastic eulogy of the ancient republics in the 
Lettres Persanes. 
10 Cf. Cicero, Pro Milone, 29: “Grecian nations give the honors of the gods to those men 
who have slain tyrants. What have I not seen at Athens? What in the other cities of 
Greece? What divine honors have I not seen paid to such men? What odes, what songs, 
have I not heard in their praise?” 
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constituted form”. “Hatred of tyrants is inevitable’ (ibid., V, 10, p. 
1312b).11 The fourth oration of Isocrates contains a violent diatribe 
against the Persian tyrant. “It would be difficult”, says Polybius (II, 
59), “for anyone to bring a graver or more bitter accusation against a 
man [than that of being a tyrant]. Why the very word ‘tyrant’ alone 
conveys to us the height of impiety and comprises in itself the sum 
of all human defiance of law and justice”. Cicero makes himself the 
echo of this Greek tradition. If he admires the monarchy, he can 
scarce find words bitter enough to express his loathing for the des- 
potism. “There can be no such thing”, he says, ‘“‘as fellowship with 
tyrants; nothing but bitter feud is possible: and it is not repugnant 
to nature to despoil, if you can, those whom it is a virtue to kill” (De 
Off., Il, 6). 

The establishment of the Empire and the subsequent postulation 
by the jurisconsults of the necessity and essential justice of absolute 
power!2 did not stem the tide of literary wrath against despots. “Great 
Father of the Gods’, says Persius (Sat., III, 35-38), “be it thy pleasure 
to inflict no other punishments on the monsters of tyranny, after their 
nature has been stirred by fierce passion, that has the taint of fiery 
poison — let them look upon virtue and pine that they have lost her 
forever’. The dark pages of Tacitus comprise a deadly arraignment 
of unbridled despotism. Describing the pricks of conscience that tor- 
mented Tiberius, he observes (Ann., VI, 6): “How true the saying of 
the great ancient sage! that if the souls of tyrants could be laid bare, 
the marks of blows and tortures might there be seen; since just as the 
body is scored by stripes, so is the mind by cruelty, by lust and wicked 
purposes”. Dio Chrysostomus (III, 40) describes the conventional 
tyrant as one who “loves pleasure and wealth, is overbearing and law- 
less..., minded to...get the most wealth and enjoy the most and 
greatest pleasure, leading an idle and effortless life and looking upon 
his subjects one and all as but slaves and ministers to his own luxury”. 
Plutarch (Pompey, 78) approvingly cites a passage from a lost play of 
Sophocles: 


11 Aristotle, however, does not unconditionally condemn despotism. In the Politics, III, 
13, p. 1302b, he remarks that “any despotism is illegitimate, except when the master and 
the subjects have assumed that relation in accordance with natural laws”. Natural law 
would function in the case of a genius, to whom Aristotle would unreservedly entrust 
the state. Cf. my discussion, p. 101. 

z Cf. Ulpian, Dig., I, Title 3, 31; Dig., I, Title 4, 1; Janet, Hist. de la science politique, 
> p. 261. 

13], ¢., Socrates; cf. Plato, Gorgias, p. 524; Rep., IX, p. $79. 


114 


“Whatever man unto a tyrant takes his way, 
5; His slave he is, even though a freeman when he goes”.14 
In his Political Precepts, 10, he remarks that “the rising up to humble 


and pull down a wicked person who has by his audaciousness and cun- 
ning subjected a city to himself. ..makes a glorious entrance to public 
affairs, as it were to a play”. Philostratus (Life of Apollonius, IV, 39) 
denounces tyranny in no less vigorous terms: “[The tyrant] is more 
savage than the beast of mountain and forest... Stroking and petting 
the beast does but instigate it to surpass itself in ferocity and devour 
at large”. 

It is quite likely then that outbursts against tyranny such as these 
were not without influence in establishing Montesquieu’s bias against 
despotism. Certain details of his discussion may also have been sug- 
gested by his classical readings. 


I. Fear as Principe of Despotism. 
Esprit, Il, 9, § 1... Il faut de la crainte dans un gouverne- 
ment despotique. 
* * * 

As in the case of the other principes the limitation of fear to any 
one type of government is rather arbitrary. For example the wealthy 
in a democracy like Athens were constantly exposed to the malice of 
the commons.!5 They were subject to costly and often ruinous con- 
tributions to the state in the form of liturgies,1® and they were con- 
stantly in dread of the activities of accusers.17 Again, one can hardly 
conceive ofa government in which fear was more rigorously applied 
as a means of inculcating political subserviency than in Sparta, with its 
harsh policy of insult and periodic murder applied to the unfortunate 
Helots. 

As for the concept of fear as a means of inculcating obedience in 
the despotism, it is more or less universal: classical instances abound.18 


14 The same citation is to be found in Plutarch, How A Young Man Ought to Hear 
Poems, 12; Appian, Civil Wars, Il, 12, § 85; Diogenes Laértius, II, 82; Dio Cassius, 
XLI, 4. 

15 For a striking statement of the fact, cf. the tirade of Charmides in Xenophon’s Sympo- 
sium, 4 (cited by M., Esprit, VIII, 2, § 3). 

16 Cf. Xenophon (?), Athenian Republic, 1, 13; Economics, Il, 6; Lysias, XXI; Isaeus, 
VII, 38; Demosthenes, XXI, 61. 

17 Cf. Isocrates, XV, 24; Demosthenes, XXV, 37 ff.; Alian, Var. Hist., Ill, 36. 

18 Cf, Herodotus, VII, 104: [The Spartans fear the law even more than the Persians fear 
Xerxes]; Xenophon, Cyropsedia, I, 1, § 5: [Even the benevolent Cyrus rules over his 
subjects by the inculcation of fear]; Polybius, V, 11: “It is indeed the part of a tyrant 
to do evil that he may make himself the master of men by fear against their will”; 
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II. Despot. 
A. Preservation of Despot is Important. i 
Esprit, V, 14, § 9. La conservation de l’Etat n’est que la 
conservation du prince, ou plutét du palais oi il est enfermé. 
* * * 


A similar idea is expressed in Herodotus, VIII, 102. After the 
battle of Salamis, Mardonius, in command of the army of Xerxes, of- 
fered to remain in Greece and fight the enemy on land. Artemisia 
advised Xerxes to accept Mardonius’ offer: “If...the issue be con- 
trary to Mardonius’ opinion, it is no great misfortune so long as you 
and all that household of yours be safe; for while you and they of your 
house are safe, many a time and oft will the Greeks have to fight 
for their lives”. 


B. Despot Requires Army for Defense. 

Esprit, V, 14, § 3. La force n’étant pas dans !’Etat, mais 
dans l’armée qui l’a fondée, il faudroit, pour défendre l’Etat, 
conserver cette armée; mais elle est formidable au prince. 

* & * 


It is obvious enough that the despot must rely upon his armed 
forces for the maintenance of his authority.19—That the despot’s army 
may be as formidable to himself as to his subjects is indicated by Dio 
Chrysostomus (VI, 38); the Persian king, he says, “was forever flee- 
ing from the unarmed to the armed, and from the armed to the un- 


Cicero, De Off., II, 7: [He discusses fear as a means of maintaining power; it is “‘a poor 
guarantee of lasting power”]; Livy, I, 49: “As Lucius Tarquinius could place no reliance 
on the affections of his subjects, he was obliged to raise in their fears a fence to his 
authority”; Seneca, Cdipus, 704: “Fear is the guard of kingdoms”; De Ira, Ill, 16: 
“This has nature ordained, that what becomes great by causing fear to others is not 
free from fear itself. Power becomes endangered as soon as common fear draws together 
those who bewail themselves separately”; Josephus, Antiquities of the Jews, IX, 2, § 2: 
[After the assassination of Caligula, Saturninus says]: “I have learned what mischiefs 
tyrannies have brought upon the commonwealth ... proving the teachers of flattery and 
slavish fear”; Suetonius, Caligula, 30: “Caligula had frequently in his mouth these words 
of the tragedian [i. e., Attius]: ‘I scorn their hatred if they but fear me [Oderint dum 
metuant]’”. 

19 Cf. Xenophon, Hiero, 7: “Private persons may securely go where they please, without 
danger to their persons. Whereas tyrants find it always necessary to march as though 
through an enemy’s country, armed themselves and attended by generals completely 
armed”; Aristotle, Pol., V, 10, p. 1311a: [Aristotle’s tyrant entrusts his personal 
safety only to a guard of foreignors]; Cicero, Tusc. Disp., V, 20: “Dionysius did not 
trust himself to his friends but to slaves, foreign adventurers and savage barbarians”; 
Seneca, Hercules Furens, 341 ff.: “...Usurped sceptres are held in fearful hand; all 
safety is in arms; what thou knowest thou holdest against the will of the citizens, the 
drawn sword must guard”; Solon [apocryphal letter to Periander, in Diogenes Laértius, 
I, 64]: “If you must at all hazards remain tyrant, endeavor to make your mercenary 
force stronger than the forces of the city”. 
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armed; from the people he protected himself by means of his body- 
guard, and from his bodyguard by means of his eunuchs”. x 


ss 


C. Succession to Throne. 

Esprit, V, 14, § 22. Dans les Etats ow il n’y a pas de lois 
fondamentales, la succession a l’empire ne sauroit étre fixe. 
La couronne y est élective par le prince, dans sa famille,-ou 
hors de sa famille. En vain seroit-il établi que l’ainé succéde- 
roit; le prince en pourroit toujours choisir un autre. Le suc- 
cesseur est déclaré par le prince lui-méme, ou par ses mi- 
nistres, ou par une guerre civile. 

<< *£ * 

Montesquieu’s remarks on the principle of succession in the des- 
potism are suggestive of the situation obtaining quite generally during 
the period of the Empire. As in Montesquieu’s despotism, “the lack of 
any definite principle of succession combined with the warring forces 
within the Empire to make the position of a ruling Emperor one of 
dazzling uncertainty”.2° In certain cases the heir to the throne was 
the Emperor’s son by adoption ;?1 in others it was the Emperor’s son 
who succeeded.22, A new emperor was often imposed by violence? 
or elected by the senate after the violent death of the former em- 
peror.24 


III. Subordinates. 
A. Chief Minister. 

Esprit, 11, 5, § 1. Il résulte de la nature du pouvoir despo- 
tique que l’homme seul qui l’exerce le fasse de méme exercer 
par un seul. ; 

V, 16, § 1. Dans le gouvernement despotique, le pouvoir 
passe tout entier dans les mains de celui 4 qui on le confie. 

* * * 


Though Montesquieu, in a note to the Esprit, II, 5, § 1, indicates 
that it is to the Orient as described by Chardin that he refers, Koch?5 
believes that Montesquieu is slyly attacking such French counterparts 
of the vizier as Richelieu, Mazarin, and Fleury. A passage in the Con- 
sidérations (XVII, § 3) makes it likely that he also had in mind the 


20 Greenidge, Roman Public Life, p. 362. 

21 Tiberius, Nero, Hadrian, Antoninus Pius, Marcus Aurelius. 

22 Titus, Commodus, Caracalla, Constantine. ; 

23 Galba, Otho, Vitellius, Vespasian, Septimius Severus, Maximinus. 
24 Nerva, Pertinax, Tacitus. 

25 M.s Verfassungstheorie, p. 18. 
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praetorian prefects of the Empire.2® Up to the time of Constantine’s 
reforms, he says, “les préfets du prétoire... pour le pouvoir et pour 
les fonctions, étoient 4 peu prés comme les grands vizirs de ce temps- 
la, et faisoient a leur gré massacrer les empereurs pour se mettre en 
leur place”. 


B. Men of Ability Discouraged. 

Esprit, III, 9, § 2. Des gens capables de s’estimer beaucoup 
eux-mémes seroient en état d’y faire des révolutions. I] faut 
...que la crainte...y éteigne jusqu’au moindre sentiment 
d’ambition. 

V, 12, § 1... Le prince n’y donneroit point une grandeur 
qu’il n’a pas lui-méme; chez lui, il n’y a pas de gloire. 

* * * 

Ancient tyrants were often taxed with distrust of their more dis- 
tinguished subjects. One is reminded of the incident recorded by Hero- 
dotus (V, 92): ‘“[Periander] sent a herald to Thrasybulus and en- 
quired how he should most safely so order all matters as best to 
govern his city. Thrasybulus led the man who had come from 
Periander outside the town, and entered into a sown field; [he] cut 
off the tallest that he saw of the stalks...Periander understood... 
that Thrasybulus had counselled him to slay those of his townsmen who 
stood highest”.27 Hippocrates (On Airs, Waters, and Places, 16) 
notes that in Asia “where men are slaves of others, it is not a matter 
of consideration with them how they may acquire military discipline, 
but how they may seem not to be warlike... The fruits which they reap 
[from manly and noble actions] are dangers and death”. Of the tyrant 
Euripides says (Suppliants, 445-46) : 

“_..The land’s best, whose wisdom he discerns 

He slayeth, fearing lest they shake his throne”. 
Says Xenophon (Hiero, 12): “Tyrants dread men of great parts, lest 
they should engage in some dangerous plot; and virtuous men, lest the 
multitude should wish to raise them to sovereign power”. ‘They do 
not wish to render their subjects brave, or to see them well-armed” 
(13). In the course of the discusssion of love in Plato’s Symposium, 


26 Men like Laetus (cf. Julius Capitolinus, Pertimax, 4), Plautianus (cf. Dio Cassius, LXXV, 
14-15), Perennis (cf. Alius Lampridius, Commodus, 5), and Macrinus (cf. Capitolinus, 
Macrinus, 2 ff.). 

27 The anecdote is likewise recorded in Diogenes Laértius, I, 100. According to another 
version, it was Periander who gave the advice to Thrasybulus (cf. Aristotle, Pol., V, 10, 
p. 1311a). — For the similar anecdote concerning Tarquin and the citizens of Gabii, cf, 
Livy, I, 54; Ovid, Fasti, II, 701-10. 
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p. 182, Pausanias notes that “it is not...to the interest of the rulers 
[among bargarians] that high thoughts should be engendered in their 
subjects”. Plato (Laws, VIII, p. 832) remarks that in a tyranny “the 
ruler fears the subject, and will not, if he can help, allow him to become 
either noble, or rich, or strong, or valiant, or warlike at all’. “It is 
characteristic of a tyrant”, says Aristotle (Pol., V, 11, p. 1314a), “to 
dislike everyone who has dignity or independence. The tyrant aims 
at the humiliation of his subjects; he knows that a‘ mean-spirited man 
will not conspire against anybody”. “It is not possible”, says Isocrates 
(IV, 150), “for people who are reared and governed as are the Per- 
sians [i. e., under despotic sway], either to have a part in any other 
form of virtue or to set up on the field of battle trophies of victories 
over their foes. For how could either an able general or a good soldier 
be produced amid such ways of life as theirs?” Tyrants, says Corio- 
lanus, in the speech attributed to him by Dionysius of Halicarnassus 
(VIII, 6), “destroy the best men in conjunction with the people”. After 
the slaying of Caligula, Saturninus denounced the tyrants who had 
succeeded Caesar (Josephus, Antiquities of the Jews, XIX, 2, § 2): 
“They thought it tended to their safety to have vicious men to con- 
verse withal, and not only to break the spirits of those that were best 
esteemed for their virtue, but to resolve upon their utter destruction’. 
Similarly Tacitus (Ann., I, 80) observes that Tiberius “had no fancy 
for conspicuous merit [which would be] dangerous to himself”.28 
“Valentinian”, says Ammianus Marcellinus (XXX, 8, § 10) “hated 
those who were well-dressed, as well as the learned, the rich and the 
noble; he also spoke ill of the famous... According to history, Hadrian 
was addicted to the same vice”. 


IV. People. 
A. Hereditary Professions. 
Esprit, XX, 22, § 2. Les lois qui ordonnent que chacun reste 
dans sa profession, et la fasse passer 4 ses enfants, nes 2 
peuvent étre utiles que dans les Etats despotiques, out per- 
sonne ne peut ni ne doit avoir d’émulation. 


* * g 
The most rigid caste system in antiquity was perhaps that of 


28 Tacitus cites the case of his father-in-law Agricola as an exception to the general rule 
(Agricola, 42): “There may be great men”, he remarks, “even under bad emperors”. 
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Egypt,29 described in detail by Herodotus (II, 164) and Diodorus Sicu- 
lus (I, 73-74). That Montesquieu may have had in.mind the descrip- 
tion of the castes in India by Diodorus Siculus (II, 40-41) is indicated 
by a reference of the Pensées et Fragments.2° The later Roman Em- 
pire also presented “an almost Oriental system of caste that made 
every social grade and every occupation practically hereditary, from 
the senator to the waterman of the Tiber, or the sentinel at a frontier 
post”.?1 The Theodosian Code gives numerous examples of the ten- 
dency.?? 


B. Presents to Despot. 

Esprit, V, 17, § 1. C’est un usage, dans les pays despotiques, 
que l’on n’aborde qui que ce soit au-dessus de soi, sans lui 
faire un présent, pas méme les rois... Ces princes vont 
jusqu’a corrompre leurs propres graces. 

* * * 


Commenting on this paragraph, Laboulaye?? observes that “c’est 
1a un usage oriental qui remonte a la plus haute antiquité, et qui tient 
aux moeurs plutét qu’a la nature du gouvernement. Peut-étre méme 
était-ce la premiére forme de l’impét’. He cites Herodotus, III, 89: 
“During the reign of Cyrus, and afterwards of Cambyses, there was 
no fixed regulation with respect to tribute but [the Persians] brought 
in presents”.*4 Elian (Var. Hist., I, 31) refers to the same practice: 
“When the Persian king goes out riding, all Persians offer him gifts 
according to their means. Those laboring in the fields give neither too 
mean nor too precious gifts, but either cattle or sheep”. — The aurum 
coronarium, of which there are instances under the Republic,25 was in 
effect a form of tribute under the Empire.?® 


29 Which in turn was a product of ancient Athens, according to the fanciful version of 
Critias in Plato’s Timaeus, 24. According to Aristotle (Pol., VII, 10, p. 1329b) the caste 
system came to Crete from Egypt. 

380], p. 145: “Voyez dans Diodor les loix des Indiens ... pour la différence des castes”. 
31 Dill, Roman Society im the Last Century of the Roman Empire, p. 177. Cf. Wallon, 
Histoire de Vesclavage, Il, pp. 140 ff., 175, 207, 391 £f.; Rostovtseff, Social and Economic 
History of the Roman Empire, p. 473. 

82 XIII, Title 5, 2-3, 19-20; XIV, Title 3, 3-4, 13-14, 21; Title 4, 1, 5, 7-8. 

33 GEuvres, note on Esprif, V, 17, § 1. 

34 Cf. also III, 97: “The Persians occupy their land free from taxes. They indeed were 
not ordered to pay any tribute to Darius but brought gifts”. 

35 Golden crowns were decreed to Roman generals, to grace their triumphs, by allied or 
vanquished peoples; cf. Livy, XXXIV, 52; XXXVIII, 37; XXXIX, 7; Aulus Gellius, V, 
6. 

86 Cf. Pliny, Hist. Nat., XXXII, 3, 16, 54; Dio Cassius, LI, 21; LXXVII, 9; Spar- 
tianus, Haar lat 6; Capitolinus, Antoninus Pius, 4; Lampridius, Severus, 32; Cod. Theod., 
XII, Title 13, 1. 
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C. People Protected by Absolutism of Despot. 
Esprit, Ill, 9, § 5. Il faut...que la téte du dernier sujet soit 
en sfireté, et celle des bachas toujours exposée. 
* * a 


“L’histoire nous dit”, says Montesquieu by way of illustration 
(Esprit, Ill, 9, § 6), “que les horribles cruautés de Domitien effrayé- 
rent les gouverneurs au point ot le peuple se rétablit un peu sous son 
régne’”.37 It is a well-known fact that the Roman provinces under the 
worst of the early emperors enjoyed a freedom from oppression that 
they seldom enjoyed under the Republic.38 
87 The citation is to Suetonius, Domitian, 8: “[Domitian] took such pains to punish 
city magistrates and governors of provinces guilty of any maladministration, that they 
were never at any other time more modest and just”. 


38 Cf. Tacitus, Ann., I, 80; IV, 6; XI, 24; XIII, 50-51; Suetonius, Nero, 10; Otho, 3; 
Vitellius, 5. 
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IV. FUNCTIONING OF THE STATE 


CHAPTER X 
LIBERTY AS THE FUNDAMENTAL AIM OF THE STATE 


I. Definition of Liberty. 
A. Philosophical Liberty. 
B. Political Liberty. 
If. Liberty in the Monarchy. 
III. Liberty Assured by Balance of Powers. 
IV. Suspension of Liberty. 


* & * 

One of the most widely discussed doctrines of the Esprit is that of 
political liberty. Montesquieu’s ostentatious eulogy of liberty has been 
warmly applauded:! Dedieu? thinks indeed that “la grande originalité 
de Montesquieu, ce sera...d’avoir été le théoricien de la liberté politi- 
que”. But to what extent does Montesquieu’s discussion represent a 
new departure? 

Though Montesquieu’s ideas on the subject are not entirely clear 
and consistent,® his analysis in Book XI, which we shall consider sub- 
sequently in greater detail, indicates that for him liberty “consists of 
being able to do what one ought to desire, and of not being compelled 
to do what one ought not to desire’’; that, in other words, it represents 
personal freedom bound by legal sanctions. This liberty Montesquieu 
finds particularly in the monarchy. 


1Cf. Heemskerk, De Montesquivio, II, p. 68; Faguet, Politique comparée de Montesquieu, 
Voltaire et Rousseau, pp. 14 ff., 281 ff.; Brunetiére, Questions de critique, p. 105; 
Fournol, Bodin, Prédécesseur de M., p. 148; Dedieu, M. et la tradition politique anglaise 
em France, p, 269. 

2M., p. 138. 

3 Cf. Sorel, M., p. 89; Oncken, Das Zeitalter Friedrich des Grossen, I, p. 457 £f.; Struck, 
M. als Politiker, p. 146. — For example, M. remarks that for the democracy “liberty” 
seems to mean liberty to do what one pleases (Esprit, XI, 3, § 1). But as Struck points 
out (op. cit., p. 140) this tendency to do what one pleases is considered by M. in an- 
other passage of the Esprit (VIII, 2, § 1-2) not as an inherent characteristic of the 
democracy but as a symptom of its decay. 

4 Why the monarchy? One is inclined to suspect M.’s quite obvious class prejudice (cf. 
Helvétius, Letter to Saurin, reproduced in Laboulaye’s CEuvres, VI, p. 320; Mirabeau, 
4e Lettre a ses commettans; Heemskerk, De Montesquivio, I, p. 22; Janet, Histoire de la 
science politique, II, pp. 362, 371, 378; Koch, M.s Verfassungstheorie, p. 21; Zévort, M., 
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Let us analyze Montesquieu’s conception of liberty as it actually 
applies to the sundry types of government that he has established. 
The members of the popular class in the democracy, the nobfes in the 
aristocracy, make their own laws and have at least the vicarious liberty 
of determining the conditions of their servitude. In the monarchy, 
as Montesquieu envisages it, in which the people have no political 
rights and the entire resources of the nation are devoted to the not 
exactly edifying task of serving the whims of a pampered and inordi- 
nately privileged class,> “liberty” would seem to be quite a negligible 
factor except among the nobility: as Struck puts it:6 “...sie ist die 
Freiheit fiir den Adel auf Kosten des iibrigen Volkes”.7 According to 
Montesquieu liberty would be non-existent in the despotism, where the 
law is represented by the will of the tyrant; yet one fails to see that the 
rank and file would fare more badly than in Montesquieu’s monarchy.® 

Most of the denizens of the monarchy then would be excluded 
from the benefits of liberty. As for the privileged few, they would 
enjoy a liberty bound and circumscribed by the law of the land. But 
this, mutatis mutandis, is precisely the position of Rousseau.9 Neither 


p. 55; Sorel, M., p. 18). Visualizing himself as a member of the privileged classes 
transplanted in an ancient democracy, say Athens, or an ancient aristocracy, say Rome, 
he realizes that his peace of mind would be constantly jeopardized,- in Athens by the 
burdensome liturgies, in Rome by the ever-increasing exactions of the plebeians. As 
Charaux (M., p. 234) puts it: “La république est bonne pour la théorie; une monarchie 
parlementaire est une espéce de république aristocratique ou l’on ne perd aucun de ses 
priviléges”. 

5 Cf. Esprit, V, 9, § 10: “Il faut que les lois favorisent tout le commerce que la con- 
stitution de ce gouvernement peut donner; afin que les sujets puissent, sans périr, satis- 
faire aux besoins toujours renaissants du prince et de sa cour”. 

6M. als Politiker, p. 127. ’ 

TIn a fragment (Pensées et Fragments, I, p. 414) M. admits as much: “La monarchie 
est la Jiberté des grands et la servitude des petits’. 

8 It will be objected that the English monarchy, which M. describes as one in which 
liberty is firmly established, does grant a certain amount of representation to the people 
(Esprit, XI, 6, § 13, § 27, § 28, etc.). But after all the English monarchy is only 
portrayed as an example to substantiate a theory; “monarchy” for M. in the Esprit 
generally means something quite different, as our analysis has indicated (pp. 2-3) — It 
would be difficult to exaggerate the confusion brought about in M.’s system by his de- 
claring that only a monarchy is free by nature, and then exemplifying the statement by 
describing a monarchy radically different from the archetype he had recently presented 
(in Esprit, TI-VIII). 

9 For an account of the analogies in the systems of M. and Rousseau, cf. J. Tchernoff, 
Revue du droit public, XIX (1903), pp. 477-514, XX (1904), pp. 49-97. — Faguet’s 
characterization of M. as a liberal who demands absolute liberty of thought, speech, and 
the press, and of Rousseau as the apostle of democratic despotism is not very happy 
(Politique comparée, p. 182). M. is willing to grant his citizens liberty, provided it 
be not in conflict with the laws of the land; but is this not precisely Rousseau’s atti- 
tude? Although M. does not say so in so many words, like Rousseau he would “com- 
pel” his fellow-citizens to be free (cf. Contrat social, I, 7, § 8). 
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Montesquieu nor Rousseau seems to envisage the case in which a citi- 
zen’s conscience might justify him in opposing the law:1° both would 
have been aghast at the spectacle of a Garrison damning the constitu- 
tion because it authorized human slavery and it is to be feared that the 
flouters of the “noble experiment” would have found as little favor 
with Montesquieu as with Rousseau. 

There is nothing particularly striking or unusual in Montesquieu’s 
conception of liberty ;11 and our examination will indicate that he finds 
himself in agreement in the matter with sundry ancient publicists. 


I. Definition of Liberty. 
A. Philosophical Liberty. 
Esprit, X1l, 2, § 1. La liberté philosophique consiste dans 
l’exercice de sa volonté, ou du moins s’il faut parler dans tous 
les systémes, dans l’opinion owt l’on est qu’on exerce sa volonté. 
* * * 


The philosophical ideal of liberty as emancipation from the com- 
pulsions of life, an emancipation to be won chiefly by the truly wise, 
was tolerably widespread in antiquity, particularly as a tenet of Stoic- 
ism.12 Montesquieu scoffs at this idea of liberty: for him this exercise 
of own’s will is illusory. Similarly the Stoic Persius observes (Sat., 
V, 83 ff.): “Why? Can you define a free man otherwise than a man 
who has the power of living as he has chosen? — ‘A false inference’, 
retorts our Stoic friend... ‘I admit the rest, only strike out the words 
power and choose’”’. Aulus Gellius (Noct. Att., VII, 2) points out 
that the Stoic Chrysippus was hard put to it to reconcile the idea of the 
sage as free with that of the unchanging law that Stoic metaphysics 
postulated. The companion idea: that we are all slaves here below was 
common enough in antiquity: I shall cite it in connection with my 
discussion of slavery (p. 254). 

# Cf. Janet, Histoire de la science politique, II, p. 366; Solazzi, Le dottrine politiche 
i M., p. 137. 

11 Cf. Klemperer, M., I, p. 9. 

12 Cf, Diogenes Laértius, VII, 121: “['The Stoics say] that the wise man alone is free... 
freedom being power of independent action”; Cicero, De Fin., III, 22: ““The Stoics believe 
that the wise man is free”; De Off., I, 20: “Only those who retire from active life enjoy 
liberty, or the privilege of living as you please”; Horace, Epist., I, i, 106-07: “The wise 
man ranks only second to Jove. He is rich, free, honorable, beautiful, king”; Seneca, 
Epist., VIII, 7: “To win true freedom you must be the slave of philosophy”; Arrian, 
Discourses of Epictetus, IV, 1: “He is free, who lives as he likes; who is not subject to 
compulsion, to restraint, or to violences; whose pursuits are unhindered. ..”; Plotinus, 
Enneads, Il, 1: “When [the soul] follows her own guide, pure and impassible reason, 


her determination is really voluntary, free and independent, and the deed she performs 
is really her own work”, etc. 
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B. Political Liberty. 

Esprit, XI, 3, § 1... La liberté politique ne consiste point a 
faire ce que l’on veut. Dans un Etat.. .la liberté ne peut con- 
sister qu’a pouvoir faire ce que 1’on doit vouloir, et a n’étre 
point contraint de faire ce que l’on ne doit pas vouloir. 

* * * 

Liberty, according to Montesquieu’s tortuous phraseology,13 is the 
freedom to act according to the behest of the law: to be able to do 
what is legal and not to be compelled to do what is illegal. 

The concept was familiar enough to the ancients. The Spartan 
Demaratus, in describing his fellow-countrymen to Xerxes (Herodotus, 
VII, 104) observes that the Spartans are free, “yet not wholly free; 
for law is their master, whom they fear much more than your men fear 
you... What their law bids them, that they do”. “Men think”, says 
Aristotle (Pol., V, 9, p. 1310a), “that freedom means the doing what 
a man likes.:. But this is all wrong; men should not think it slavery 
to live according to the rule of the constitution, for it is their salvation”. 
Our ancestors, says Isocrates (VII, 20), “did not establish a polity... 
which trained the citizens in such fashion that they looked upon... 
lawlessness as liberty. ..and license to do what they pleased as happi- 
ness”. Demosthenes (XXV, 20) shudders to think of the consequences 
of “liberty” untrammelled by law: “If the laws were abolished, if each 
one had the liberty to do as he pleased, there would be no more gov- 
ernment, or rather our life would not differ from those of wild beasts”. 
“We are all slaves to the laws”, says Cicero (Pro Cluentio, 53) ,1* “in 
order that we may be free”. “Those who live in accordance with law 
are free”, says Philo (On Monarchy, 1, 7). Similarly Dio Chrysosto- 
mus remarks (XIV, p. 233) : “Those who do acts permitted by the law 
pass their lives uncondemned; but those doing things not permitted 
are duly punished. Hence the prudent may do anything they desire 
[i. e., as prudent folk they will not attempt anything illegal], but not 
the imprudent... Liberty then is the knowledge of what is permitted 
and what is forbidden, and slavery is the ignorance of what is per- 
mitted and what is not permitted”. We find the same concept in the 
jurisconsult Florentinus (Dig., I, Title 5, 4) :15 “Liberty is the natural 
faculty of doing what one will, unless one is restrained by force or by 


” 


law’. 


13 Brunetiére (Questions de critique, p. 90) sees in M.’s verbosity a touch of magisterial 
pedantry derived from his abbreviated judicial career. 

14 Cited by Laboulaye, Guvres, note on Esprit, XI, 3, § 2. 

15 Reproduced in Justinian, Imst., I, Title 3, 1. 
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II. Liberty in the Monarchy. 

Esprit, XI, 4, § 1. La démocratie et Paristocratie ne sont 
point des Etats libres par leur nature. La liberté politique ne 
se trouve que dans les gouvernements modérés [i. e., the mon- 
archy]. 


x *& 


Though personal liberty was present in theory rather than in fact 
in the Hellenic city-state,1® ancient political theorists generally asso- 
ciated liberty with the democracy. Discussing this type of polity Socrates 
(Plato, Rep., VIII, p. 557) asks: “In the first place are they not free; 
and is not the city full of freedom and frankness?... And where free- 
dom is, the individual is clearly able to order for himself his own life 
as he pleases”. Aristotle (Pol., V, 9, p. 1310a) maintains that “two 
things are characteristic of democracy, the government of the majority, 
and freedom”. ‘Liberty and equality, as is thought by some, are 
chiefly to be found in democracy’’17 (ibid., VI, 1, p. 1317a). “The 
basis of a democratic state is liberty ; which according to the common 
opinion of men, can only be enjoyed in such a state: this they affirm to 
be the great end of every democracy” (ibid., VI, 2, p. 1317b). “When 
the people are at the helm, they...possess liberty”, observes Livy 
(XXIV, 25). Freedom, thinks Lucan (Pharsalia, VII, 432 ff.), was 
banished from Rome after the downfall of the Republic; she is now 
“a blessing enjoyed by Germans and Scythians, and never turns an eye 
on Italy”. “Popular rule”’,-says Tacitus (Ann., VI, 42), “is closely 
allied to liberty”. 

If “the emperor Nerva united two things before incompatible, 
monarchy and liberty” (Tacitus, Agricola, 3), it is to be considered, 
according to Tacitus, as an astonishing phenomenon. For a definite 
statement that the monarchy is or should be based upon the freedom of 
the individual subject, one must turn to Marcus Aurelius, the philoso- 
pher turned monarch: “From my brother, Severus”,18 he says (Medi- 
16 “Tes petites cités helléniques, pour soutenir leur indépendance...étaient condamneés 
4 une intolérance et 4 un fanatisme...qui trop souvent devaient étouffer toute liberté 
individuelle. L’homme n’était rien; le citoyen était tout” (Denis, Histoire des idées et 
des théories morales dans Vantiquité, I, p. 9; cf. Fustel de Coulanges, Cité antique, p. 
396; Grasberger, Erziehung und Unterricht im klassischen Alterthum, Il, p. 564). 
Barker (Political Thought of Plato and Aristotle, p. 2) points out, however, that “what- 
ever may be said of the sacrifice of the individual to the state in Greek politics or in 
Greek theory, the fact remains that in Greece, as contrasted with the rest of the an- 
cient world, man was less sacrificed to the whole to which he belonged, than he was 
elsewhere”; as for example in the despotisms of the east. 

17 Cited in connection with M. by Barthélemy-St. Hilaire, note on Pol., VII (6), 1, § 6. 


18 The Severus referred to was probably the Peripatetic Claudius Severus, the father of 
Marcus Aurelius’ son-in-law (cf. Pauly-Wissowa, Real-encyclopadie, VI, p. 2868, col. 2). 
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tations, 1, 14), “I acquired the idea of a constitutional’ state, founded 
on the principles of equality and free speech — a monarchy whose 
ideal is the freedom of the subject”. But of course this was a noble 
ideal, realized partially under the better emperors, but in general be- 
yond the hopes of men. It is to the lack of liberty in the Empire that 
Longinus (On the Sublime, 46) attributes the sad state of oratory in 
his day: “We of the present day seem to learn from childhood the dis- 
cipline of a moderate slavery...never tasting oratory’s noblest and 
purest fountain, viz. liberty, for which reason we turn out nothing but 
magnificent flatterers’’. 


III. Liberty Assured by Balance of Powers. 

Esprit, XI, 4, § 1. [La liberté politique] n’est pas toujours 
dans les Etats modérés; elle n’y est que lorsqu’on n’abuse pas 
du pouvoir; mais c’est une expérience éternelle que tout 
homme qui a du pouvoir est porté a en abuser. 

§ 2. Pour qu’on ne puisse abuser du pouvoir, il faut que, 
par la disposition des choses, le pouvoir arréte le pouvoir. 

6, § 1. [The powers that Montesquieu chooses for the pur- 
pose are] “la puissance législative, la puissance exécutrice des 
choses qui dépendent du droit des gens, et la puissance exé- 
cutrice de celles qui dépendent du droit civil (i. e., judicial 
power). 


x * & 


The analysis of the functions of government as manifested in the 
legislative, executive and judicial powers of the state, is to be found 
in Aristotie.19 But Aristotle does not consider these functions in con- 
nection with the balance of powers within the state; nor is there any 
instance, that I know of, of a juxtaposition of that sort in antiquity. 


On the other hand it has been frequently maintained that the gen- 
eral principle involved, that of contriving a series of checks or bal- 
ances in the state, is derived from classical inspiration; Paula Zillig?° 
considers that in the last resort it is the application of the idea of 
Sophrosyne. The definite sources involved have been found in one. 
19 Pol., IV, 14, p. 1298a-b: “There are three things in all states which a careful legis- 
lator ought well to consider... The first of these is the public assembly; the second the 
officers of the state;...the third, the judicial department”. Cf. Fuzier-Herman, Sépa- 


ration des Pouvoirs, p. 8. 
20 Die Theorie von der gemischten Verfassung, p. 8. 
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er the other of certain ancient publicists: Plato,?! Aristotle,?? 
Polybius,23 Cicero24 and Tacitus.25 

Let us now consider the specific texts that may have inspired 
Montesquieu with the pregnant theory of the balance of powers: I 
shall consider not the traces of the balanced powers that modern in- 
genuity has discovered in the constitutions of ancient states,2® but the 
passages in which the principle of equilibrium between various powers 
in the state is clearly postulated. 


Archytas (cited by Stobaeus, Florilegium, XLIII, 134) finds a 
blending of three elements in Sparta: the kings represent the mon- 
archical element, the Senate of the Old Men (the Gerousia) the aristo- 
cratic element; the homoioi the democratic element. Thucydides (VIII, 
97) praises the government of the Five Thousand at Athens: “At that 
time (first within my memory) the Athenians appear to have regulated 
their government the best. For there was then a moderate admixture, 
both with respect to the few and the many”. Plato’s analysis (Laws, 
III, pp. 691-2) is particularly suggestive of Montesquieu’s text: “If 
any one gives too great a power to anything, too large a sail to a vessel, 
too much food to the body, too much authority to the mind, everything 
is overthrown... I mean to say...that there is no soul of man, young 
and irresponsible, who will be able to sustain the temptation of arbi- 
trary power... And great legislators should take heed of the danger... 
A god, who watched over Sparta, gave you [the “Athenian Stranger” 
is addressing the Spartan Megillus] two families of kings instead of 
one; and thus brought you within the limits of moderation. In the next 
place...some human wisdom mingled with divine power made the 
power of your twenty-eight elders equal with that of your kings in your 
most important matters. But your third savior imposed as a curb the 
power of the Ephori... By this arrangement the kingly office, being 
compounded of the right elements and duly moderated, was preserved, 
and was the means of preserving all the rest”. Elsewhere (ibid., VI, 
p. 756) Plato observes that the state ought always to observé a mean 
21 Janet, Histoire de la science politique, I, p. 153; Barthélemy-St. Hilaire, Pref. to 
trans. of Aristotle’s Politics, pp. xx, ciii; Flach, Revue politique et littéraire, 1909, p. 6. 
22 Janet, op. cit., II, p, 367; Barthélemy~St. Hilaire, op. cit., p. Ixxi, note on Politics, 
VI, 11, § 1; Sorel, M., p. 103; Koch, M.s Verfassungstheorie, p. 3; Dedieu, M., p. 40. 
23 Janet, op. cit., II, p. 257; Barthélemy-St. Hilaire, op. cit., p. cix; Knust, M. und die 
Verfassungem der Vereinigte Staaten von Amerika, p. 27; Flach, op. cit., p. 6; Zillig, 
Op. cit., p. 85. 

24 Janet, op. cit., II, p. 376; Barthélemy-St. Hilaire, op. cit., p. cx. 


25 Janet, op. cit., II, p. 376. ; 
26 Cf. for example, the remarks of Fraiilein Zillig, op. cit., p. 8 ff. 
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between monarchy and democracy. Aristotle with his usual caution 
remarks (Pol., II, 6, p. 1265a) that “some, indeed, say that the best 
constitution is a combination of all existing forms, and they praise the 
Lacedaemonian because it is made up of oligarchy, monarchy and de- 
mocracy, the king forming the monarchy, and the council of Elders the 
oligarchy, while the democratical element is represented by the Ephors; 
for the Ephors are selected from the people’. Some, according to 
Aristotle (ibid., II, 12, p. 1273b), found a similar blend of elements in 
Athens: “The council of Areopagus was an oligarchical element, the 
elected magistracy, aristocratical, and the courts of law democratical’”’. 
He reaches the conclusion (ibid., IV, 12, p. 1265b) that “the more 
perfect the admixture of the political elements, the more lasting will 
be the constitution”. The polity that he establishes in the Politics, IV, 
8, p. 1293b ff., is represented as a blend of democratic and aristocratic 
elements. Isocrates (XII, 153) notes that Lycurgus “imitated as well 
as he could the government of our ancestors, establishing among the 
Spartans a democracy tempered with aristocracy — even such as ex- 
isted at Athens”. The Stoics, according to Diogenes Laértius (VII, 
131), considered the best form of state a “mixture of democracy, king- 
ship, and aristocracy”. The sixth book of Polybius’ Histories contains 
an extensive account of blended governments.27 ‘“Lycurgus’, he says 
(VI, 40), “did not make his constitution simple and uniform, but united 
in it all the good and distinctive features of the best governments, so 
that none of the principles should grow unduly and be perverted into 
its allied evil, but that, the force of each being neutralized by that of 
the others, neither of them should prevail and outbalance another, but 
that the constitution should remain for long in a state of equilibrium 
like a well-balanced boat”. He notes (VI, 11-12) that in the Roman 
Republic the consuls represented the monarchic element, the senate 
the aristocratic, and the Comitia the democratic, and he gives an elabo- 
rate description of the manner in which each element checked and 
counterbalanced the other. The elaborate account, in Cicero’s Re- 
public, I-Il, of the mixed government as exemplified in Sparta and 
Carthage and particularly in the Roman Republic, cannot have been 
known to Montesquieu, save perhaps for the fragment of Book II con- 
tained in Nonius (342.38 ff.) : “[I consider] the best constitution for a 
State to be that which is a balanced combination of the three forms 
27 Of Polybius’ discussion M. (Esprit, XI, 17, § 4) cites only the statement to the effect 
that foreignors were wont to think of Rome as an aristocracy. Cf. my Preface, note 20. 
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mentioned, kingship, aristocracy, and democracy”. Tacitus is skeptical 
of the efficacy of “blended powers” (Ann., IV, 33) : “Every country and 
city must be ruled either by the populace, or by the few, or by one man; 
a form of government selected and compounded out of these elements 
may be commended more easily than brought into being; nor could it 
endure were it set up”. Plutarch (Lycurgus, 5) says that “the checked 
and balanced constitution established among the Spartans was a divine 
blessing for them... Before Lycurgus the civil policy was veering and 
unsteady...but now, by making the power of the senate a sort of 
ballast for the ship of state and putting her on a steady keel, it achiev- 
ed the safest and most orderly arrangement, since the twenty-eight 
senators always took the side of the king when it was a question of 
curbing democracy and, on the other hand, always strengthened the 
people to withstand the encroachments of tyranny”. In his eulogy of 
Rome -lius Aristides (XIV, Canter, I, p. 389) remarks that the Ro- 
man constitution is a blend of monarchy, aristocracy, and democracy, 
with none of their evil features. “If one considers the power of the 
people...he will judge it to be a democracy;...if he considers the 
senate, which is preéminent in counsel and fills the magistracies, he 
will think that no purer type of aristocracy can be found; if he con- 
siders the prince, who satisfies the desires of the people and gives due 
measure of power to the senate, he will imagine that this prince en- 
joys the supreme degree of power, lacking the perversity of tyranny 
and loftier than regal majesty”. 

The system of checks and balances as a means of preserving liber- 
ty then was a truism of ancient political theory. What was involved 
however was not the separation of the legislative, executive, and ju- 
dicial powers of the state, but the blending of monarchical, aristo- 
cratic, and democratic elements. 


IV. Suspension of Liberty. 
Esprit, XII, 19, § 1... Il y a des cas ov il faut mettre, pour 
un moment, un voile sur la liberté, comme 1I’on cache les sta- 


tues des dieux. 
* * = 


Among other examples Montesquieu cites ostracism at Athens28 


28 M.’s account of ostracism as it functioned at Athens is quite laudatory (cf. Esprit, 
XXVI, 17, § 1-3). His attitude seems to be based upon the fact that when a sentence 
of ostracism was passed at Athens upon an unworthy citizen, Hyperbolus, the general 
reaction was so unfavorable that the institution of ostracism was thereafter abandoned. 
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and the leges privis hominibus latae at Rome.2® Montesquieu justi- 
fies his use of these examples by the statement that they are derived 
from “l’usage des peuples les plus libres qui aient jamais été sur la 
terre” (Esprit, XII, 19, § 1). But it will be recalled that previously 
he had decided that democracies and aristocracies were not “des Etats 
libres par leur nature” (Esprit, XI, 4, § 1). — Does not this unwitting 
contradiction show what little basis there is for confining liberty, as 
does Montesquieu, to the monarchy ? 


Plutarch (cited by M., Esprit, XXVI, 17, § 3) certainly does not present ostracism in 
the light of a public honor. The Athenians, he says (Nicias, 11), “thought that even 
chastisement had its dignity, or rather, they regarded ostracism as a chastisement (nota 
bene!) in the cases of Thucydides and Aristides and such men, but in the case of 
Hyperbolus as an honor and as good ground for boasting on his part, since for his base- 
ness he had met with the same fate as the best men”. Plutarch evidently considers 
ostracism as a sort of necessary evil: “It was really a merciful exorcism of the spirit of 
jealous hate, which thus vented its malignant desire to injure, not in some irreparable 
evil, but in a mere change of residence for ten years” (Aristides, 7). — There is not 
much evidence that those who actually suffered ostracism felt particularly gratified 
at being thus singled out. To be sure Themistocles, whosg exile proved so lucrative, is 
reported to have said to his wife and children: “We had been undone, if we had not 
been undone” (Plutarch, Of Banishment, 7). But the remark can hardly be construed 
as an acknowledgment of the honor that ostracism bestowed upon its victims. Themis- 
tocles merely indicates that the good Athenians, all unwitting, had enabled him to light 
upon an unexpected windfall. 

29 As M. remarks (Esprit, XII, 19, § 1) Cicero is bitterly opposed to the practice (Leg., 
III, 19): ‘“[Our ancestors] desired that no laws should be proposed which penalized 
particular individuals, for that is what a law of personal exception is. For nothing 
could be more unjust than such a law, when the very word ‘law’ implies a decree or 
command which is binding upon all’. 
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CHAPTER XI 
MILITARY POLICY OF THE STATE 


I. General Remarks. 
A. Justified Warfare Based on Necessity. 
1. Self-Defense. 
2. Justified Offensive. 
B. Method of Conducting Warfare. 
II. Defensive Policy of the State. 
A. Republic: Maintained by Federation of States. 
1. Defense against Usurpation. 
2. Federation Composed of Similar States. 
3. Power Apportioned according to Size. 
4. No Separate Alliances. 
B. Monarchy: Defended by Fortresses. 
C. Defense of Despotism. 
1. Isolation as a Measure of Defense. 
2. Defensive Weakness. 
III. Offensive Policy of the State. 
A. General. 
1. Conqueror’s Power of Life and Death. 
2. Weakness of Warlike States. 
3. Beneficial Conquests. 
a. Abolition of Tyranny. 
b. Excessive Taxation Abated. 
c. Harmful Practices Eliminated. 
B. Conquests of Democracy. 
1. Harshness to Conquered. 
2. Own Liberty Jeopardized. 
3. Conquests Should Enter Sphere of Democracy. 
C. Conquests of Monarchy. 
1. Should Be within Natural Boundaries. 
2. Laws and Customs of Vanquished Must Be Respected. 
3. Own Government Can Be Transmitted. 
D. Despotism: Conquered States Should Retain Own Kings. 
* of * 


Montesquieu’s attitude toward military problems does not indicate 
that he ever seriously considered the possibility of eliminating war- 
fare.1 The military problems confronting the state are considered as 


1 As a matter of fact, as Dedieu (M., p. 211) observes, M.’s remarks about the origin 
of society, if they are to be literally applied, preclude the possibility of abolishing war- 
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just as inevitable as any of the other problems, commercial, monetary, 
pedagogic, that are bound to confront the body politic as a furgtioning 
entity. Montesquieu would humanize warfare, he would attenuate 
its horrors (Esprit, 1, 3, § 4), he is alarmed indeed at the excessive 
number of the soldiery in modern warfare (ibid., XIII, 17) ; but he does 
not envisage in the Esprit a society in which war would be taboo. 

Of course the tendency to consider warfare as inevitable was gen- 
eral in all periods of antiquity. Yet men not infrequently inveighed 
against the needless horrors of war and extolled the blessings of peace. 
“No man is so foolish’, says Croesus to Cyrus (Herodotus, I, 87), “as 
to desire war more than peace”. Sophocles (Ajax, 1192 ff.) consigns 
to “all-havening Hades” the man 

“Who first taught Greeks the leagued array 
Of arms abhorred! — O battle-lust 
Begetting battle-lust for aye! 
He ruined nations in a day”. 
_ “We all know”, says the Herald of Thebes in the Suppliants of Euri- 
pides (487) 
“Whether is best, the blessing or the curse, 


And how much better is peace for men than war”. 
For 


“Never, if blood be arbitress of peace, 
Strife between town of men shall find an ending” 
(Helen, 1153). 


In his famous disquisition on the disastrous effects of the Peloponnesian 
War upon the Athenians, Thucydides (III, 82) excoriates war as “a 
harsh schoolmaster”. The delights of peace are praised by Aristophanes 
in the Acharnians, Lysistrata, and the Peace, though the homily is 
marred by a strongly egotistic note. The entire eighth oration of Iso- 
crates is an impassioned plea in behalf of peace. Tibullus devotes 
the tenth elegy of the first book to an invective against war and a 
eulogy of 
“Peace, who doth keep the plow and harrow bright, 

While rust on some forgotten shield devours 

The cruel soldier’s useless sword and shield” (49-50). 
The soothsayer Figulus in Lucan’s Pharsalia (1, 666 ff.) laments the 
fact that “the madness of war is upon us, when the power of the sword — 
shall violently upset all legality, and atrocious crime shall be called 


fare. It will be recalled that according to M. (Esprit, I, 3, § 1) “‘sitét que les hommes 
sont en société, ils perdent le sentiment de leur foiblesse; l’égalité, qui étoit entre eux, 
cesse, et l’état de guerre commence”. War is therefore inevitable in a state of society. 
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heroism”. There is a violent diatribe against warfare in Seneca’s 
Natural Questions (V, 18, § 5): “What can one call it but plain in- 
sanity actually to carry destruction in your train, to rush in anger 
against men you never saw, to lay waste without provocation all that 
comes in your path and...to kill a man you do not hate... To what 
lengths have our crimes hurried us criminals?” The philosopher Mu- 
sonius, says Tacitus (Hist., HI, 81), nearly lost his life by his coura- 
geous interposition in the civil conflict between Vitellius and Vespa- 
sian, when he harangued the troops on both-sides on the duty of con- 
cord, the blessings of peace, and the horrors of war. Silius Italicus 
(Punica, X1, 595-98) affirms that “Peace is the best of things known 
to man; one peace is more potent than triumphs innumerable; peace 
can guard the common weal and render the citizens equal”. Antoninus 
Pius was the classical example of the peace-loving monarch: “No one 
has ever had such prestige among foreign nations as [Antoninus Pius], 
for he was a lover of peace, even to such a degree that he was con- 
tinually quoting the saying of Scipio in which he declared that he 
would rather save a single citizen than slay a thousand foes” (Julius 
Capitolinus, Antoninus Pius, 9). According to Flavius Vopiscus (Pro- 
bus, 20), Probus maintained that after his conquests there would be no 
further need of soldiers: “The world shall forge no arms...there shall 
be no wars, no prisoners, everywhere shall be peace”.2 “What great 
bliss”, exclaims Vopiscus (23), “would then have shone forth, if under 
his rule there had ceased to be soldiers!... That throng of fighting 
men, which now harrows the commonwealth with civil wars would be 
set at the plough, would be busy with study, or learning the arts, or 
sailing the seas!” 

But references such as these represent in the main pious hopes, 
the fulfillment of which is admittedly unlikely. If there is not uni- 
versal approval of the apothegm that “Strife is the justice of the world, 
and War, which is common to all, is the father and king of all things”,? 
there is general recognition of the fact that war is a necessary evil: in 
the main the ancients are not concerned with the abolition of warfare 
but with the manner in which it is to be conducted. 


2 Cf. Eutropius, Breviarium, IX, 11. 


3 Heraclitus, Fragments, 80, 85, cited in Zeller’s Outli the Hi 
Philosophy, p. 46. ines of the History of Greek 
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I. General Remarks. 
A. Justified Warfare Based on Necessity. 
Esprit, X, 2, § 5. Le droit de la guerre dérive. . .de la né- 
cessité et du juste rigide. 
* * * 


The doctrine that might makes right was tolerably common in anti- 
quity.4 The Athenian envoys to Sparta give a cynical exposition of the 
principle: “We are not the first who have aspired to rule; the world 
has ever held that the weaker must be kept down by the stronger” 
(Thucydides, I, 76). The same idea is expressed in the course of the 
embassy to Melos (ibid., VI, 85) : “The more powerful do all they can, 
the weaker endure’: the tragic fate of the Melians serves as a tragic 
commentary upon that doctrine. Livy notes that when the Roman en- 
voys asked the Gauls by what right they sought the lands of the Clu- 
sians the Gauls replied that “they carried their right on the point of 
their swords, and that all things were the property of the brave” (V, 
36). The vae victis of the Gallic invader Brennus is of course pro- 
verbial (ibid., V, 48). Cicero expresses the idea with the aphorism: 
“Laws are silent in the midst of arms [Silent...leges inter arma]” 
(Pro Milone, 4). Tiridates claimed (Tacitus, Ann., XV, 1) that “in 
matters of empire right and might went together; that...it was the 
glory of sovereigns to battle for the possessions of others’. The author 
of the Fortune of Alexander, attributed to Plutarch, reports that “Anti- 
gonus the Aged, having heard a certain poet sing before him a short 
treatise concerning justice said: ‘Thou art a fool to mention justice 
to me, when thou seest me thundering down the cities belonging to 
other people about their ears’”’ (I, 9). 


Yet this brutal doctrine was by no means universal. For Aristotle 
(Nic. Ethics, VII, 1, p. 1108a) men who rush into battle without cause 
exhibit the savagery of wild beasts’. Demosthenes (VIII, 29) observes 
that “war is directed against those who cannot be held in check by 
judicial processes”. Coriolanus (Dionysius of Halicarnassus, VIII, 8) 
counsels the Volsci to seek a cause for war with the Romans “which 
is free from reproach and just”. “No war is considered just”, says 
Cicero (Rep., III; cited by Isidore, Orig., XVIII, 3), “unless it has been 
proclaimed and declared, or unless reparation has first been demand- 
ed”. ”God is with those who have right on their side’, says Josephus 
(Antiquities of the Jews, XV, 5,§ 3). Tacitus (Ann., XV, 1) denounces 


4Cf. Fustel de Coulanges, La Cité antique, pp. 245-46. 
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those who wage war without justice. Says Dio Chrysostomus (Orat., 
XXXVIII, p. 473) : “To wage war and to fight witheut a pretext, what 
else is this than utter madness and a craving for evils resulting there- 
from?” “In wars”, says Cassius (Appian, Civil Wars, IV, 12, § 97), 
“the greatest hope lies in the justice of the cause’. 

The Romans were particularly noted for their scrupulous insist- 
ence upon declaring war only after suffering injury. The leas og 
employed by the fetiales illustrate the fact.® 


1. Self-Defense. 

Esprit, X, 2, § 1. [Les Etats] ont droit de faire la guerre 
pour leur propre conservation. 
* * * 

Justifying the vengeance that they had taken on the Thebans, the 
Plataeans urge in their defense that “it is allowable to defend oneself 
against the attacks of an enemy” (Thucydides, III, 56). Aristotle 
(Pol., VII, 14, p. 1333b) thinks that the only, legitimate reason for re- 
sorting to warfare is to avoid being reduced to slavery by others. Ina 
fragment of the Republic, Book III (cited by Augustine, De Civ. Dei, 
XXII, 6) Cicero remarks that ‘“‘a war is never undertaken by the ideal 
State, except in defense of its honor or its safety”. “This law’, he says 
(Pro Milone, 11), “reason has enjoined upon the learned, necessity 
upon barbarians, and nature herself upon wild beasts, that always, with 
whatever means of defense they possess, they ward off all violence 
from body, from head, from life itself’. Livy (XLII, 41) notes that 
“it has been established by the law of nations that arms are to be 
warded off by arms”. Says Maximus‘of Tyre (Diss., XIV, Taylor, I, p. 
141): “The just engage in war not from will but from necessity, chas- 
tising everything unjust...or preventing the incursions of enemies”. 
Quintius Curtius says of the Abians (VII, 6, § 11) that “it was agreed 
that of barbarians they were the most just; they refrained from war 
unless attacked”. “Though [the good monarch]”, observes Julian 
(Second Panegyric of Constantius, p. 86), “takes no pleasure in war... 
when men do attack him...he resists them bravely and defends him- 
self with energy”. Ammianus Marcellinus (XXIII, 1, § 7) remarks 
5 Cf. Cicero, De Off., I, 11; Leg., I, 19; Livy, V, 27; XXX, 16; XLV, 22. Polybius 
(III, 6 ff.) has admirably characterized these * ‘just wars” of the Romans in his acute 
oe Se of the distinction between ‘ ‘pretexts” and “underlying causes” 

6“T call you to witness that that people is unjust and does not do what is right in 


making restitution” (Livy, I, 32); “I think that those things ought to be sought by 
means of a war that is blameless and righteous” (ibid.). 
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that “in the case of an attack by a foreign foe, there is one unvariable 
law, to defend our safety in every way, unhindered by the force of 
custom”. The same idea is found in the jurisconsults. “te law of 
nations”, says Florentinus (Dig., I, Title 1, 3), “authorizes us to ward 
off violence and injury”. ‘Cassius writes”, says Ulpian (ibid., XLIII, 
Title 16, 1, § 27), “that it is permissible to repel force by force, and 
this right is bestowed by nature. From this, moreover, it appears, he 
says, that it is permissible to repel arms by means of arms”.7 


2. Justified Offensive. 

Esprit, X, 2, § 3... Entre les sociétés, le droit de la défense 
naturelle entraine quelquefois la nécessité d’attaquer, lors- 
qu’un peuple voit qu’une plus longue paix en mettroit un 
autre en.état de le détruire. 


zs * 8 


This rather specious plea that the offensive may be the best means 
of defense’ finds a close parallel in a passage from Dio Cassius 
(XXXVIII, 40). Caesar, defending his policy in attacking Ariovistus 
for insufficient reason asserts: “It is inevitable that men who possess 
anything should be plotted against by many and it behooves us to anti- 
cipate their attacks...(42) One has to defend oneself against those 
who are undertaking to do any wrong not only on the basis of what 
they do, but also on the basis of what they intend, and has to check 
their growth in advance, before suffering some hurt, instead of wait- 
ing to-have some real injury inflicted and then taking vengeance” .® 


7Cf£. Gaius, Dig., IX, Title 2, § 4. 

8 Voltaire (Commentaive, V) expresses amazement at M.’s position: “Si c’était Machiavel 
qui addressat ces paroles au batard abominable de I’abominable pape Alexandre VI, je 
ne serais point étonné”. 

® The danger of applying the doctrine to individual cases is pointed out by Clearchus 
in Xenophon’s Amabasis (II, 5, § 5): “I have known men who, becoming afraid of one 
another, in consequence of calumny and suspicion, and purposing to inflict injury be- 
fore receiving injury, have done the most dreadful wrongs to those who had no such 
intention and had not even thought of such a thing”. Cicero (De Off., I, 7) sees in 
this tendency the origin of most wrongs: “He who plans to do wrong to another fears 
that, if he does not accomplish his purpose, he may himself suffer harm”. Aulus Gellius 
(VI, 3) assails the practice: ‘“‘When a gladiator is equipped for fighting, the alternatives 
offered by combat are these. ..cither to kill...or to fall... But the life of men gener- 
ally is not hedged about with a necessity so unfair and so relentless that you are obliged 
to strike the first blow, and may suffer if you shall have failed to be the first to strike”. 
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B. Method of Conducting Warfare. 7 
Esprit, 1, 3, § 4... Les diverses nations doivent se faire ves 
dans la guerre, le moins de mal qu’il est possible, sans nuire 
a leurs véritables intéréts. 
* * * 

In his Republic (Il, p. 375) Plato affirms that the warriors of the 
state are to show affection toward those whom they know and ferocity 
toward all strangers.19 But in general it is considered almost axio-. 
matic that “war has its laws no less than peace”.11 

“I know”, says Ajax (Sophocles, Ajax, 678.ff.), “as n’er before 
That it behooves but so to hate a foe 
As whom one yet may love”. 
Even Plato (Rep., V, p. 471) forbids desofating the enemy’s country 


in war, though to be sure this injunction applies only if the enemy be a 
Greek. In the Laws (I, p. 628) he remarks, “[He will never be] a 
sound legislator who orders peace for the sake of war, and not war 
for the sake of peace”.12 Aristotle notes (Pol., VII, 14, 1334a) that 
“facts, as well as arguments, prove that the legislator should direct 
all his military and other measures to the provision of leisure and the 
establishing of peace’. “It is one thing”, says Polybius (V, 11), “to 
seize on and destroy the enemy’s forts, harbors, cities, men, ships, 
crops and other things of a like nature:...all these indeed are meas- 
ures forced on us by the usages and laws of war. But to do wanton 
damage to temples, statues and all such works with absolutely no pros- 
pect of any resulting advantage in the war to our own cause, or detri- 
ment to that of the enemy must be characterized as the work of a 
frenzied mind at the height of its fury”. Says Cicero (Leg., III, 3): 
“( Officials] shall wage just wars justly; they shall spare the allies; 
they shall hold themselves and their subordinates in check; they shall 
increase the national renown; they ‘shall return home with honor”. 
“In national affairs the laws of war must be strictly observed... Our 
one object in making war should be that we may live in peace unmo- 
lested” (De Off., I, 11). “Wars should be carried on justly no less 
than bravely”, says Camillus (Livy, V, 27).13 Lucan observes of his 
hero Cato that he “preferred war to peace; but he was a lover of peace 
even when he wielded the weapons of war” (Pharsalia, IX, 199). 


10 Cf. the caustic comments of Aristotle (Pol., VII, 7, p, 1327b). 


11 Livy, V, 27. Cf, Mahaffy, Greek Life ond Thought, p. $82; Vi j 
Historical Jurisprudence, Il, p. 164. cubtan Pa are yt i 


12 Cited by Barthélemy-St. Hilaire, Pref. to trans. of Aristotle’s Politic t, 
18. Cf, Plutarch, Camillus, 10. of Aristotle’s Politics, p. xxxvii. 
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Seneca (Epist., CXX, 6) admires Fabricius as a great man, “stainless 
in war (hard task indeed!)”, who “believed that even against an enemy 
there were means impious to employ”. “After a good monarch has con- 
quered”’, says Julian (Second Panegyric of Constantius, p. 86), “he 
makes his sword cease from slaughter because he thinks that for one 
who is no longer defending himself to go on killing and laying waste 
is to incur pollution”. 


II. Defensive Policy of the State. 
A. Republic: Maintained by Federation of States. 

Esprit, 1X, 1, § 3. [Les hommes ont] imaginé une maniére 
de constitution qui a tous les avantages intérieurs du gou- 
vernement républicain, et la force extérieure du monarchique. 
Je parle de la république fédérative. 

* * * 


As various references in the Esprit indicate, Montesquieu had in 
mind among other prototypes the federal leagues among the ancients14 
in presenting that type of association as an ideal means of defense for 
the republic. Following are some of the features of these ancient 
leagues that Montesquieu seems to have incorporated in his remarks. 


1. Defense against Usurpation. 
Esprit, 1X, 1, § 9. Celui qui voudroit usurper ne pourroit 
guére étre également accrédité dans tous les Etats confé- 
dérés... 


zs * * 


One of the most important functions of the Achaean League was 
the “old and glorious office as the destroyer of tyrants’.15 ‘The 
Achaeans”’, says Polybius (II, 42), “always follow one single policy... 
ever making war on and crushing those who either themselves or 
through the kings attempted to enslave their native cities”. “All 
[Aratus’] schemes and action...were directed to one ubject, the ex- 
pulsion of the Macedonians from the Peloponnese, the suppression of 
the tyrants, and the re-establishment on a sure basis of the ancient 
freedom of every state’’.16 
14 Greek, Esprit, IX, 1, § 5; Latin, IX, 1, § 5; Lycian, IX, 3, § 3-4. — The Germanic 
leagues of which he speaks (Esprit, IX, 1, § 5) were not, of course, associations of 
republics. 

15 Freeman, History of Federal Government, p, 502. 
16 For examples of these activities against tyrants, cf. Polybius, II, 41, 44. Certain 
tyrants, like Isaeus of Caryneia (Polybius, II, 41) and Lydiades of Megalopolis (Plu- 


tarch, Cleomenes, 6) forestalled action against themselves by voluntarily surrendering 
their power and annexing their cities to the League. 
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2. Federation Composed of Similar States. 
Esprit, IX, 2, Title... La constitution fédérale doit étre 
composée d’Etats de méme nature, surtout d’Etats républicains. 
§ 3. L’esprit de la monarchie est la guerre et l’agrandisse- 
ment; l’esprit de la république est la paix et la modération. 
a * s 


Montesquieu (Esprit, IX, 2, § 4) cites several classical instances. 
He points out that Veii having chosen a king, all the little republics of 
Etruria deserted it (Livy, V, 1); and considers that all was lost in 
Greece when the kings of Macedonia obtained a place among the Am- 
phyctions (cf. Pausanias, X, 3, § 3; Diodorus Siculus, XVI, 60). 

The same idea is expressed by Thucydides (III, 10): “We know 
that a league between states [comes to naught], unless they...in 
general are of like character and way of thinking; for differences in 
men’s actions arise from' the diversity of their convictions’. Demos- 
thenes has likewise dealt with the incompatibility of different species 
of government. In For the Freedom of the Rhodians (XV, 19) he in- 
dicates the dangers that confront the Athenian democracy if the pre- 
valent trend toward oligarchy continues. Olynthus provides an object 
lesson: it was first befriended then enslaved by Philip, “for it is not 
safe for a free state to be on over-friendly terms with a tyrant” (VI, 
21). : 


3. Power Apportioned according to Size. 

Esprit, 1X, 3, § 2. Il est difficile que les Etats qui s’associent 
soient de méme grandeur, et aient une puissance égale. La 
république des Lyciens étoit une association de vingt-trois 
villes; les grandes avoient trois voix dans le conseil commun; 
les médiocres deux; les petites une. . 

§ 4. S’il falloit donner une modéle d’une belle république 
fédérative, je prendrois la république de Lycie. 


* * 
Thucydides points out (I, 141) that the Spartan confederacy was 
rendered impotent by lack of proportional representation. The gradual 


decay of the Achaean League is generally attributed to the same fac- 
tor.17 


The principle of proportional representation was adopted in the 


17 Cf. Freeman, History of Federal Government, p. 272; Mahaffy, Greek Life and 
Thought, p. 394. 
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Amphyctyonic Council, in which originally each member had two votes; 
votes were distributed among members of the Council in various pro- 
portions ranging from one to six (Pausanias, X, 8, § 13). — Montes- 
quieu’s account of the Lycian League is taken from Strabo, XIV, 3, § 
3. Strabo also points out (XIII, 4, § 17) the instance of a small con- 
federation consisting of Cibyra and three other towns, in which Cibyra 
had two votes and the other towns one each.18 


4. No Separate Alliances. 

Esprit, 1X, 3, § 1. Dans la république de Hollande, une 
province ne peut faire une alliance sans le consentement des 
autres. Cette loi est trés bonne, et méme nécessaire dans la 
république fédérative... Une république qui s’est unie par 
une confédération politique s’est donnée entiére, et n’a plus 
rien a donner. 


* * 


An important article of the federal constitution of Achaea forbade 
any single state in the League from entertaining diplomatic relations 
with foreign powers. The Lacedaemonians desiring to refer a dispute 
to the Roman Senate, the Achaeans replied that “the cities in the 
Achaean League had no right without common consent to send an em- 
bassy privately to Rome” (Pausanias, VII, 12, § 5). The Megalopoli- 
tans were obliged to ask the permission of the Achaean assembly be- 
fore being permitted to send legates to Macedonia to plead for aid 
against the Spartans (Polybius, II, 48). Later the Romans caused the 
violation of this provision. “Appius [the Roman legate] and his col- 
leagues. ..allowed the Lacedaemonians to send ambassadors to Rome, 
thereby violating the treaty between the Romans and the Achaeans, 
by which it had been provided that the right of sending ambassadors 
to the Roman Senate should be vested in the Achaean Federation as 
such, and that none of the Federal states should send a separate em- 
bassy of its own” (Pausanias, VII, 9, § 4). The Roman legation headed 
by Lucius Aurelius Orestes likewise violated the treaty by summoning 
a meeting of the magistrates of the several cities who had no authority 
to receive communications from foreign powers (ibid., VII, 14, § 1). 


18 Freeman, op. cit., p. 211, thinks this confederation a humble imitation of the Lycian 
League. 
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B. Monarchy: Defended by Fortresses. 
Esprit, IX, 5, § 2. Les places fortes appartiennent aux mon- 
archies; les Etats despotiques craignent d’en avoir. 


& * * 

It is difficult to see why the defense of the republic does not like- 
wise call for fortresses: as Luzac has pointed out in his note on the 
passage :19 “Les sages républiques font tout cela, et font de méme 
ce que les monarques les plus sensés peuvent faire”. It was, generally 
speaking, a sine qud non of ancient warfare that places, large or small, 
subject to attack, were to be defended by walls; failure to provide for 
this mode of defense was considered an indication of backwardness.?° 
It is possible that in excluding fortifications from the republic, Mon- 
tesquieu may have had in mind a passage from Plato’s Laws (VI, pp. 
778-79). Generalizing from the case of Sparta, which had dispensed 
with fortifications until the invasion of Demetrius,21 Plato declares 
that walls “should be allowed to sleep in the earth’ and that they 
“ought to be of steel and iron and not of earth”; walls, he considers, 
cause men to wax cowardly and indolent.22 Dionysius of Halicarnassus 
(II, 3) reports Romulus as remarking, in like fashion, that “neither, 
in foreign wars, are deep ditches and high walls sufficient to give the 
inhabitants an undisturbed assurance of their own safety... Those 
who employ themselves in the exercise of arms, and, at the same time, 
are masters of their passions...are the men who provide both the 
commonwealth with impregnable walls, and themselves with a safe 
retreat”. 


C. Defense of Despotism. 
1. Isolation as a Measure of Defense. 

Esprit, 1X, 4, § 1... Les Etats despotiques [pourvoient a 
leur sfireté] en se tenant...seuls. Ils...ravagent les fron- 
tigres;...le corps de l’empire devient inaccessible. 

* * * 


Caesar (Bell. Gall., VI, 23) notes that a like defensive measure 
was adopted by various,German states: “[The German] states account 


19 Cited by Laboulaye, CEuvres, note on Esprit, IX, 5, § 2. 

20“The tolians”, says Thucydides (III, 94), “are the most backward portion of the 
Hellenic race; above all they still live in detached and unfortified villages”. 

21Cf. Plutarch, Laws and Customs of the Lacedaemonians, 41; Pausanias, VII, 8, § 3. 
22 Aristotle has attacked the notion with his wont acerbity (Pol., VII, 11, p. 1330b): 
“As to walls, those who say that cities making any pretense to military virtue should 
not have them, are quite out of date in their notions; and they may see the cities which 
prided themselves on this fancy confuted by facts”. 
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it the highest praise by devastating their borders to have areas of wil- 
derness as wide as possible around them. They think it the trye sign 
of valor when the neighbors are driven to retire from these lands and 
no man dares to settle near, and at the same time they believe they 
will be safer thereby, having removed all fear of a sudden inroad”. 


2. Defensive Weakness. 

Esprit, IX, 6, § 4... Lorsqu’un vaste Etat...est attaqué, il 
faut plusieurs mois pour que les troupes dispersées puissent 
s’assembler. 

* * * 

Montesquieu (Esprit, IX, 6, § 4) gives Persia as an example. 
“Cyrus was in great haste to surprise the king [i. e., Artaxerxes]”, 
says Xenophon (Anabasis, I, 5, § 9), “before all his forces were as- 
sembled. For the kingdom of Persia is very extensive...but it is weak 
by reason of the vast expanse between the places where the armed 
forces are scattered, and because of the distance they must travel in 
order to be reunited, when a prompt attack is made upon them”. It 
is exactly the point made by Isocrates in urging immediate action 
against Persia (IV, 165): “Experience has shown that when you go to 
war with people who are gathered together from many places, you 
must not wait till they are upon you, but must strike while they are 
still scattered”. He urges the Greeks therefore to send troops at once 
to form a camp near Lydia and Ionia. 


Ill. Offensive Policy of the State. 
% * 8 

Klemperer? notes that Montesquieu attacks Louis XIV’s ideas 
on universal conquest; that, accordingly, the Esprit should be concern- 
ed only with the problems of national defense, and that a decided con- 
tradiction is involved in objectively discussing the offensive military 
policy of the state. But in assailing Louis XIV, Montesquieu is attack- 
ing not so much the idea of conquest per se as that of going beyond the 
natural bounds of one’s territorial limits. His position is succinctly 
expressed by the characterization of conquest as “un droit nécessaire, 
légitime et malheureux” (Esprit, X, 4, § 7). 


23 M., Il, p. 79. 
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A. General. 
1. Conqueror’s Power of Life and Death. 
Esprit, X, 3, § 5... Lorsque la conquéte est faite, le con- 
querant n’a plus le droit de tuer. 
* * * 

Ruthless slaughter of prisoners was of course a commonplace in. 
antiquity,24 and certain texts would seem to bear out Lecky’s conten- 
tion2> that the right of the conqueror to kill his captives was generally 
recognized. According to Caesar (Bell. Gall., 1, 36), Ariovistus main- 
tained that “it was the right of war that conquerors dictated as they 
pleased to the conquered”. Caesar informed the Aeduans (ibid., VII, 
41) that “the men, whom by right of war he might have put to death, 
had by his own favor been saved”. There are sundry references to 
this “law of war” in Livy. Referring to the slaughter of the Astapenses, 
Livy (XXVIII, 23) remarks that it was “in accordance with the law of 
war’. ‘Whatever I have done to the enemy is defended by the law of 
war’, says Marcellus (ibid., XXVI, 31), when reproached for his ruth- 
less treatment of the Syracusans. This law is likewise invoked by 
Elisaeus (Josephus, Antiquities of the Jews, IX, 4, § 3). Says Florus 
(II, 9): “The slaughter of more than seventy thousand men by Sulla 
at Sacriportus and the Colline Gate was...what one expects in war”. 
The word servus is derived by the jurisconsults from servare, because 
generals were accustomed to sell prisoners and thereby to “save” them, 
when they would otherwise have been slain by the law of war.26 

But this practice of slaying prisoners was not universally conceded 
as a right of conquest; in fact at times the “law of war” seems to re- 
quire the sparing of prisoners. In their plea to the Thebans for mercy, 
the Plataeans urge in their behalf that the Thebans had received them 
as prisoners of war “by our own consent, and whilé holding forth our 
hands to you — and the law of the Greeks is not.to kill such” (Thucy- 
dides, III, 58). Agesilaus, says Xenophon (Agesilaus, 1), “instructed 
his soldiers not to punish prisoners of war as guilty of crime, but to 
guard them as men”. According to the speech (reported by Polybius, 
XVIII, 37) of Flamininus at Tempe: “It was not the Roman way to ut- 
24 Cf. Thucydides, I, 30; II, 50; VII, 29, 30; Diodorus Siculus, XV, 69, 79; Caesar, 
Bell Gall., WI, 16; VI, 31; VII, 27; Cicero, Verr., V, 16; Pliny, Hist. Nat., VII, 25; 


Tacitus, Ann., XII, 17; Plutarch Aratus, 45; Appian, Hannibalic War, III, 14, etc. 
25 History of European Morals, Il, p. 256; cf. Freeman, History of Federal Government, 


p. 58. 
26 Cf. Dig., L, Title 16, 239, § 1; Justinian, Institutes, I, Title 3, § 3. St. Augustine 
( De Civ, Dei, XTX, 15) adopts the etymology, which is a doubtful one (cf. H. Wallon, 
Histoire de Vesclavage, I, p. xxviii). 
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terly destroy those with whom they had been at open war... For brave 
men when actually at war should be terrible and full of fire; when 
beaten undaunted and courageous; when victorious, on the other hand, 
moderate, placable and human”. “All mankind’, says Nicolaus, in his 
plea to the Syracusans in behalf of the captured Athenians (Diodorus 
Siculus, XIII, 24), “agree in this, to destroy an enemy in fight by all 
means imaginable; but yet to spare those who submit and yield up 
themselves”. Diodorus notes that the Macedonians’ under Alexander 
“treated the Thebans more harshly than the law of war allowed”’ (ibid., 
XVII, 13). Sallust (Bell. Jug., 91) remarks that the youths of Capsa 
were killed after surrendering; this was done “contrary to the laws of 
war’. “When victory is gained”, says Cicero (De Off., I, 11), “we 
should spare those who have not been cruel or barbarous. It is our 
duty to be merciful to the conquered”. Seneca observes that “the 
nature of goodness and justice commands us to spare prisoners” 
(De Clem., I, 18). If the inhabitants of Uspe, despite their offer of 
capitulation, were slain to the last man by their Roman besiegers, it 
was because the latter would have found it difficult to guard their cap- 
tives, and to kill them would have been cruel (Tacitus, Ann., XII, 17). 
According to Arrian (Anabasis of Alexander, I, 9, § 10), “the slaughter 
by Thebans of persons who had surrendered was not a Hellenic killing”. 


2. Weakness of Warlike States. 

Esprit, 1X, 8, Title. Cas ot la force défensive d’un Etat est 
inférieur 4 sa force offensive. 

§ 1. [Cela] arrivera 4 toute puissance qui a envoyé au loin 
des armées pour réunir par la force de la discipline et du pou- 
voir militaire ceux qui sont divisés chez eux par des intéréts 
politiques ou civils. 


* * * 

In his commentary on Plato’s attack on the Spartan practice of 
subordinating all activities to warfare (Laws, I, p. 625), Aristotle, who 
approves of Plato’s attitude, notes (Pol., II, 9, p. 1271a) that “so long 
as [the Spartans] were at war...their power was preserved, but when 
they had attained empire they fell, for of the art of peace they knew 
nothing, and had never engaged in any employment higher than war”. 
“Most...military states are safe only while they are at war, but fall 
when they have acquired their empire; like unused iron they lose their 
temper in time of peace” (ibid., VII, 14, p. 1334a). Montesquieu 
(Esprit, IX, 8, § 1) cites the Carthaginians. “The Carthaginians dis- 
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covered in the mercenary war’, says Polybius (I, 71), “how great is 
the difference between a war against a foreign state carried on over 
sea and civil discord and disturbance”’. 

The example of Rome at once occurs to one,?? and is adduced 
by Montesquieu in the Esprit, IX, 8, § 1. One is reminded of the argu- 
ments employed by the consul Sulpicius in urging the Romans to attack 
Philip V in Macedonia: “We have already found by experience’, he 
said, “that our arms are more powerful and more successful abroad 
than at home” (Livy, XXXI, 7). 


3. Beneficial Conquests. 
a. Abolition of Tyranny. 
Esprit, X, 4, § 2... La tyrannie sourde est la premiére chose 
qui souffre [as a consequence of conquest]. 


* * * 

“When Mardonius arrived at Ionia in his voyage by the coast of 
Asia”, says Herodotus (VI, 43), “he did a thing which I have set down 
for the wonder of the Greeks...[he] deposed all the Ionian despots 
and set up democracies in their cities”. The liberator Timoleon “abol- 
ished all tyrannies in Sicily and set the island free” (Plutarch, Com- 
parison of Timoleon with AZmilius Paulus, 1). According to Arrian 
(Anabasis, I, 18, § 2), in Ionia Alexander “ordered the oligarchies 
everywhere to be broken up, democracies to be established, each to 
have their own laws”. 


b. Excessive Taxation Abated. 
Esprit, X, 4, § 3. On a vu...des Etats opprimés par les 
traitants, étre soulagés par le conquérant. 


* * * 

In certain cases the Roman republic “made a parade of generosity 
by diminishing taxes”.28 Those of Macedonia and Illyria were lowered 
by half after the conquest of Macedonia by Amilius Paulus (Livy, 
XLV, 29; Eutropius, Breviarium, 1V, 4. According to Cicero the Ro- 
man conquest in certain cases at least involved lower taxes for the 
Asiatics (Ad Quint. Frat., 1, 1, § 11): “The Asiatics paid tribute be- 
fore”, he says, “and some of them more than now. The Caunii and 
all the islands assigned to the Rhodians by Sulla recently appealed to 
27 Cf. Considérations, Chap. I, § 27: “Une nation toujours en guerre, et par principe 


de gouvernement, devait nécessairement périr, ou venir a bout de tous les autres”. 
28 Arnold, Roman Provincial Administration, p. 29. 
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the protection of the Senate, and petitioned to be allowed to pay their 
taxes to us rather than to the Rhodians”. 

But, as is well known, the victims of Roman conquests hiid little 
occasion in general to hail lessened Sinancial burdens.2% As a matter 
of fact Mithridates was greeted as a deliverer by the Asiatics: “Asia 
so eagerly expected him, that it even invited him in words, so much 
had the rapacity of the proconsuls [and] the sales of the tax-gath- 
erers.... possessed the people with a hatred of the Romans” (Justin, 
XXXVIII, 7; cited by Montesquieu, Esprit, XI, 19, § 11). 

In the later days of the Empire there is evidence that the con- 
quering German tribes were welcomed by the provincials suffering 
from the staggering taxes of the period:3° “there were some Romans 
who preferred a meager degree of liberty among barbarians than to 
bear the burden of taxation among the Romans” (Orosius, VII, 41, § 
Fa 


c. Harmful Practices Eliminated. 
Esprit, X, 4, § 5. Une conquéte peut détruire les préjugés 


nuisibles. 
* * * 


Montesquieu (Esprit, X, 5, § 1-2) cites several examples culled 
from antiquity: that of Gelon of Syracuse, who compelled the Cartha- 
ginians to abolish the custom of immolating children (Plutarch, On 
Those Who Are Punished by the Deity Late, 6),31 and that of Alex- 
ander, who stipulated that the Bactrians were no longer to throw the 
bodies of the aged to the dogs (Strabo, XI, 11, § 3). 

Other well-known instances, suggest themselves. The Romans 
forbade human sacrifices in Gaul (Pliny, Hist. Nat., XXX, 1; Sue- 
tonius, Claudius, 25), Africa (Tertullian, Apol., 9), and Cyprus (Lac- 
tantius, Div. Inst., I, 21); they likewise put an end to the bloody reli- 
gious war between the Cynopolitans and the Oxyrhynchites (Plutarch, 
Of Isis and Osiris, 72). 


B. Conquests of Democracy. 
1. Harshness to Conquered. 
Esprit, X, 7, § 1. Illy a...un inconvénient aux conquétes 


29 For references to the extortions of the publicani, cf. p. 168. 

80 Cf. S. Dill, Roman Society in the Last Century of the Roman Empire, p. 230. 
31M. derived the anecdote from Barbeyrac’s Histoire des anciens traités, Amsterdam, 
1739, article 113 (the reference is given in the Esprit, X, 5, § 1, note, as 112). 
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faites par les démocraties. Leur gouvernement est. toujours 


odieux aux Etats assujettis. 
* * a 


Montesquieu thinks that his statement is substantiated by “l’ex- 
périence de tous les temps et de tous les pays” (Esprit, X, 7, § 1). 

The policy ultimately adopted by the Athenians toward their tribu-_ 
tary cities revealed exclusive consideration of their own aggrandize- 
ment,32 occasionally without the slightest regard for the dictates of hu- 
manity, as was evidenced by their cruelty toward the Mytilenians 
(Thucydides, III, 36 ff.) and the Melians (ibid., VI, 85). Isocrates de- 
nounces the imperial policy of Athens in his eighth oration, On the 
Peace: “[The empire of the sea] brought us into such a degree of 
odium that Athens barely escaped being enslaved [at the hands of her 
former allies], who came to have this feeling after suffering many 
grievous wrongs at our hands” (VIII, 78-79). The harshness of the 
Athenians, who “domineered everywhere with a proud and high hand” 
(Diodorus Siculus, XI, 70) brought frequent revolts against their 
rule.33 

The same policy was pursued by certain republics of a less demo- 
cratical type. The Spartans carried matters with a high hand after 
their defeat of Athens in the Peloponnesian War, particularly in their 
establishment of harmosts and dekarchs in the allied towns. They like- 
wise imposed a tribute and “they were hated of their confederates for 
their tyrannical government” (Diodorus Siculus, XIV, 82). As in the 
case of the Athenians, their conduct aroused frequent revolts.34 — 
Thebes’ treatment of her conquered or subject cities was notoriously 
harsh.25 According to Arrian (Anabasis, I, 8, § 14; 9, § 16) Alexander 
left the fate of Thebes to the decision of his Greek allies, and it was 
the spirit of vengeance of the Plataeans and Orchomenians that de- 
cided the fate of the tyrant city. — The ruthlessness of Rome, under 
the Republic, to the victims of her conquests was of course notorious. 
There is a striking admission of the fact in Cicero (Verr., II, iii, 89) : 
“All the provinces are mourning, all the free peoples are complaining; 
32 “Your empire is a despotism”, says Cleon in the Ecclesia (Thucydides, III, 37), “and 
your subjects disaffected conspirators, whose obedience is insured not by your suicidal 
Caner but by the superiority given you by your own strength and not their 
83 Cf Diodorus Siculus, XII, 5, 7, 27, 34. 
te Spartam Republic, 14; Hellenica, Wl, 5, § 1; Diodorus Siculus, XIV, 17, 


35 Cf, Pay aa VIII, 59; Diodorus Siculus, XV, 69; Pausanias, IX, 1, § 4; IX, 13, § 
8, 14, 1-4, 
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all kingdoms remonstrate with us for our covetousness and our wrong- 
doing; on this side of the ocean, there is no spot so distant or so remote 
that in these latter times the lust and wickedness of our countrymen 
have not penetrated to it. The Roman people can no longer withstand, 
I do not say the violence, the arms, the warfare of all nations, but 
cheir complaints, their lamentations and their tears’.36 The provinces 
did not acquire respite from oppression until the advent of the Em- 
pire.37 


2. Own Liberty Jeopardized. 
Esprit, X, 6, § 3. Si une démocratie conquiert un peuple 
pour le gouverner comme sujet, elle exposera sa propre li- 
berté, parce qu’elle confiera une trop grande puissance aux 
magistrats qu’elle enverra dans l’Etat conquis. 
* * * 


Montesquieu cites the case of Hannibal (Esprit, X, 6, § 4-8): 
“Dans quel danger n’efit pas été la république de Carthage, si Annibal 
avoit pris Rome?” 

One is likewise apt to think of the Roman Republic, with the com- 
bination of military and civil powers that it entrusted to its governors.38 
The governor was to all intents and purposes a king within the pro- 
vince: as a matter of fact Verres, while praetor of Sicily, lived in 
Hiero’s palace (Cicero, Verr., II, v, 12). Cicero gives a striking state- 
ment of the power wielded by these potentates (Ad Quint. Frat., I, 1, 
§ 7): “How welcome must a praetors courtesy be in Asia, in which 
there is such a numerous body of citizens and allies, so many cities, so 
many communities, all hanging on one man’s nod, and in which there 
is no means of protection, no one to whom to make a complaint, no 
senate, no popular assembly”. 

This superabundance of power jeopardized the Republic, which 
was definitely overwhelmed at last by the governor of Gaul. 


36 Cf. Cicero, Pro Lege Manilia, 22; Justin, XXXVIII, 7; Appian, Mithridatic Wars, 
III, 16; Dio Cassius, XXXVI, 39. 

37 Cf, Tacitus, Anmn., I, 80; IV, 6; XI, 24; XIII, 50, 51; Suetonius, Nero, 10; Domitian, 
8 (cited by M., Esprit, III, 9, § 6), Otho, 3, Vitellius, 5. 

38 Cf, Mommsen, Droit public romain, III, p. 302; Arnold, Roman Provincial Admin- 
istration, p. 54. For an illustration of the manner in which a governor combined the 
military and civil functions of his office, cf. Cicero, Ad Quint. Frat., I, 1. — Caesar 
held assizes in Gaul after each campaign (Bell. Gall., I, 54; VI, 44; VIII, 4, 46). 
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3. Conquests Should Enter Sphere of Democracy. 

Esprit, X, 6, § 2. Il est...contre la nature de la chose 
qu’une république démocratique conquiére des villes qui ne 
sauroient entrer dans la sphére de la démocratie. 

a * bd 

Montesquieu refers to the liberal policy of the Romans from the 
outset of their career of conquest, “never equalled in the life of the 
ancient city-state” :39 “Il faut que le peuple conquis puisse jouir des 
priviléges de la souveraineté, comme les Romains |’établirent au com- 
mencement” (Esprit, X, 6, § 1). 

There are various approbatory references to this policy. It was 
the admittance of conquered foes to citizenship that caused Rome to 
wax mighty, thinks Dionysius of Halicarnassus (II, 16). When he 
compares this policy with that of the Lacedaemonians, the Thebans, 
and the Athenians, he must needs condemn the short-sightedness of the 
latter, “who, because they...admitted foreigners rarely to the rights 
of citizenship. ..not only derived no benefit from their arrogance, but 
suffered most grievously because of it”. Like Dionysius, the Emperor 
Claudius attributes the decadence of Sparta and Athens to their ex- 
clusion from citizenship of the foreign peoples they had brought under 
their hegemony. ‘Far wiser’, he says (Tacitus, Ann., XI, 24), “was 
our founder Romulus, who fought with many peoples and made citizens 
of them on the self-same day”. “Where would our Empire be today”, 
asks Seneca (De Ira, II, 34), “had not salutary foresight mingled the 
vanquished with the conquerors?” 


C. Conquests of Monarchy. 
1. Should Be within Natural Boundaries. 

Esprit, X, 9, § 2. [Une monarchie] ne doit...conquérir que 
pendant qu’elle reste dans les limites naturelles 4 son gou- 
vernement. 

* * * 

Xenophon’s ideal monarch Cyrus observes (Cyropaedia, VIII, 2, 
§ 23): “I do not consider those who possess most and keep guard over 
most to be the happiest men; for then guards upon the walls would be 
the happiest of all men”. Says Isocrates to young King Nicocles of 
Salamis (II, 26): “Emulate not those who have most widely extended 
their dominions, but those who have made best use of the power they 
already possess’. Cicero (Pro Deiotaro, 13) notes that Antiochus 


39 Greenidge, Roman Public Life, p. 133. 
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gave thanks to the Roman people because, freed from excessive cares 
of government he enjoyed modest boundaries. Augustus wat famed 
for his determination to keep within the bounds of empire (Tacitus, 
Ann., I, 11). According to Dio Cassius (LVI, 33) Augustus advised 
the Romans “to be satisfied with present possessions and under no 
conditions to wish to increase the Empire to any greater dimensions. 
It would be hard to guard, he said, and this would lead to the danger 
of losing what was already theirs”. In Julian’s Caesar, p. 326, Augus- 
tus is represented as saying: “I did not give way to boundless ambition 
and aim at enlarging [Rome’s] empire at all costs, but assigned to it 
two boundaries defined as it were by nature itself, the Danube and the 
Euphrates”. It was the custom of kings of old, remarks Justin (I, 1), 
“to defend, rather than advance, the boundaries of their empire. The 
dominions of each were confined within his own country”. Plutarch 
(Roman Questions; 15) admiringly describes the institution attributed 
to Numa not to shed blood at the rites of Terminus, “indicating that 
nothing is more useful in securing quiet and a sure peace than to re- 
main within one’s own frontier”. Appian notes (Pref., History of 
Roman Wars) that the Roman emperors “on the whole wished to pre- 
serve their empire...rather than to extend their sway indefinitely over 
poverty-stricken and profitless tribes of barbarians: some of whom I 
have seen at Rome, offering themselves by their ambassadors as sub- 
jects, but the Emperor [Hadrian] would not accept them because they 
could be of no use to him”. 


2. Laws and Customs of Vanquished Must Be Respected. 
Esprit, X, 11, § 1. Dans [les] conquétes, il ne suffit pas de 
laisser 4 la nation vaincue ses lois; il est peut-étre plus né- 
cessaire de lui laisser ses meceurs. 


“I hold it...in every way proved”, says Herodotus (III, 38), “that 
Cambyses was very mad [in attempting to uproot Egyptian customs] ; 
else he would never have set himself to deride religion and custom. 
For if it were proposed to all nations to choose which seemed best of 
all customs, each, after examination made, would place its own first; 
so well is each persuaded that its own are by far the best. It is not 
therefore to be supposed that any, save a madman, would turn such 
things to ridicule”. 
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Alexander was a favorite example of the conqueror who respects 
the laws and customs of the vanquished.4° The Romans likewise were 
noted for their tolerant attitude toward the beliefs of conquered peo- 
ples; it was their boast that they intervened only in cases where these 
violated Roman laws.*1 


3. Own Government Can Be Transmitted. 

Esprit, X1, 19, § 4. Une monarchie peut. ..aisément com- 
muniquer son gouvernement, parce que les officiers qu’elle 
envoie ont, les uns la puissance exécutrice civile, et les autres 
la puissance exécutrice militaire. 

* * * 


“When [Cyrus] arrived in Babylon”, says Xenophon (Cyropaedia, 
VIII, 6, § 1), “he decided to send out satraps to govern the nations he 
had subdued. But the commanders of the garrisons in the citadels and 
the colonels in command of the guards throughout the country he 
wished to be responsible to nobody but himself”. Xenophon adds (9, 
§ 19): “So it is even to this day: the garrisons upon the citadels are 
immediately under the kings control, and the colonels in command of 
the garrisons receive their appointment from the king and are enrolled 
upon the king’s list”. 

However it often happened that the satrap of the provinces was 
nominated to the command of the army and that the civil and military 
authority were entrusted to the same person, as in the case of the pow- 
erful Tissaphernes.42 When Alexander conquered the empire of Dari- 
us, he kept the military and the civil power distinct in the conquered 
provinces by placing a military officer or several military officers by 
the side of the satrap who wielded the civil power.43 

Montesquieu cites the Roman Empire as an example (Esprit, V, 
19, § 10): he notes the gradual transformation of the arbitrary powers 
40 Justin, XII, 12; Pseudo-Plutarch, Fortune of Alexander, I, 8; Arrian, Anabasis, I, 


17, § 4. — M. devotes Chapter XIV of Book X to a eulogistic review of Alexander’s 
achievements. 


41 Cf. Philo, Embassy to Gaius, 23; Pliny, Hist. Nat., XXX, 13; Pliny, Epist., X, 47, 
79, 112, 114; Suetonius, Claudius, 25. 

42 Cf. Thucydides, VIII, passim; Xenophon, Amabasis, I, 1. 

43 Thus at Babylon the satrap was the Persian Mazaeus; the strategoi Apollodorus and 
Menes commanded the troops of the province and Agatho of Pydna the citadel (cf. 
Diodorus Siculus, XVII, 64). At Sousiana Aboulites was the satrap, the “king’s friend” 
Mazarus was the phrourarch (Arrian, Anabasis, II, 16, § 9). 
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wielded by the proconsuls of the republic to the division of powers on 
the basis of military and civil functions.44 


D. Despotism: Conquered States Should Retain Own Kings. 
Esprit, X, 17, § 1...Si...le conquérant rend le tréne au 


prince légitime, il aura un allié nécessaire. 
ab * * 


The principle involved is fully discussed in Xenophon’s Cyro- 
paedia, III, 1, § 29. Tigranes is urging for the retention in power of 
his father, the king of Armenia, whom Cyrus has just captured: “Do 
you know”, he says, “of any one who would be more grieved than we, 
not to have the throne of Armenia?... Well then... it is evident that 
he who would be most grieved not to be king, would also be most grate- 
ful for receiving the throne... Consider whether you think the country 
would be more tranquil under the beginning of a new administration 
than if the one we are used to should continue. And if you care to take 
with you as large an army as possible, who do you think would be in 
a better position to organize the troops properly than he who has so 
often employed them? And if you need money also, who do you think 
would supply it better than he who knows and commands all the sources 
of supply ?”. 

According to Diodorus Siculus (XVII, 55) Alexander offered to 
permit Darius to retain kingly rule if he would acknowledge fealty to 
Alexander. It was his aim throughout to keep the Persian district 
governors in charge of their own provinces where possible.45 

It was of course the policy of Rome, under the Republic and the 
Empire alike, to “have kings also as instruments of subjection” .*® 
44 Under the earlier Empire the chief administrative officer of the province by virtue 
of his proconsular and propraetorian imperium had the chief command of the troops 
of his province (cf. Tacitus, Agricole, 20-21; Mommsen, Droit public romain, Ill, p. 
302). The division of functions referred to above was consummated toward the close 
of the third century (cf. Mommsen, op, cit., III, p. 302). 

§ Diodore Siculus, XVII, 65; Arrian, Anabasis, III, 5, § 4; 18, § 11; 20, § 3; 28, 


46 Tacitus, Agricole, 14; cited by M., Esprit, X, 17, § 1. — Cf. Suetonius, Augustus, 
48; Joseph, Antiquities of the Jews, XV, 10, § 1-3; Eutropius, Breviarium, IV, 4. 
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CHAPTER XII 
MONEY 


I. General Remarks. 

A. Money as an Evil. 

B. Money as a Necessity. 
II. Monetary Problems. 


A. Money as a Token of Value. 

B. Debasing of the Currency. 

C. Effect of Abundance of Money. 
D. Interest. 

E. Banks. 


* * * 


Says Pascal Duprat:1 “Il est bien difficile d’ajouter 4 ce que [Mon- 
tesquieu] dit de l’origine de la monnaie, de sa nature et de son réle 
dans le monde économique”. On the other hand J.-B. Say? remarks: 
“Convenons que Montesquieu n’entendait absolument rien 4 la théorie 
des monnaies”. The truth, it would seem, lies between these two ex- 
tremes: Montesquieu’s remarks are stimulating throughout, illuminat- 
ing at times® and occasionally doubtful.4 


Some of the monetary problems that Montesquieu discusses in the 
Esprit obviously refer to modern conditions,> and whether his ideas 
have been influenced by Melon® or Boisguillebert? or the system of 
John Law, there obviously can be no question of classical inspiration. 
Such influence as antiquity may have exercised on Montesquieu’s 
monetary views is obviously to be sought in certain fundamentals un- 
derlying monetary problems in every age. 


1 Journal des économistes, XVIII (1870), p. 24. 

2 Cours complet d’économie politique pratique, I, p. 380. 

3 Cf. his discussion of exchange (Esprit, XXII, 10). 

4Cf. the idea that money is a token (XXII, 2); his remarks on bankers (XXII, 16). 

5 Cf. his discussion of exchange (XXII, 10); Italian laws forbidding the sale of landed 
property (XXII, 15); public debts (XXII, 17-18), 

8 Bouzinac, Les Doctrines économiques au 18e siécle, p. 169. 

7 Klemperer, M., II, p. 219. 

8 Fournier de Flaix, L’Impdéé, Il, p. 321. 
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I. General Remarks. 
A. Money as an Evil. 

Esprit, 1V, 6, § 9. [Dans une république idéale on proscri- 
ra] l’argent, dont l’effet est de grossir la fortune au dela des 
bornes que la nature y avoit mises; d’apprendre a conserver 
inutilement ce qu’on avoit amassé de méme; de multiplier a 
l'infini les désirs, et de suppléer a la nature, qui nous avoit 
donné des moyens trés bornés d’irriter nos passions, et de 


nous corrompre les uns les autres. 
* * * 


In every age philosophers and men of letters have descanted more 
or less sincerely on the auri sacra fames. Though indeed Montesquieu 
proceeds anon to discuss monetary problems as a necessary feature of 
a civilized community, he likewise strikes a blow for virtue, so sadly 
jeopardized by filthy lucre. Laboulaye® sees Plato’s influence in Mon- 
tesquieu’s association of virtue among savages with the lack of money. 
But it is hardly likely that Montesquieu derived his inspiration in the 
matter from any one source. The rhetorical denunciation of money 
is about as universal as the praise of virtue.1° 


B. Money as.a Necessity. 
Esprit, lV, 7, § 4... Dans les grandes sociétés, le nombre, 
la variété, l’embarras, l’importance des affaires, la facilité des 
achats, la lenteur des échanges, demande une mesure com- 


mune. 
« k & 


Montesquieu had banned the use of money in that ideal republic 
which is not of this earth; but after all he is dealing in the Esprit 
with functioning social organisms and he realizes the necessity of 
money “dans les grandes sociétés”’; i. e., in all civilized communities.11 


9 Geuvres, note on Esprit, XVII, 17, § 1. 

10Cf£. Zschylus, Agamemnon, 369; Plato, Rep., Ill, p. 417; VIII, p. 556; Laws, IV, 
pp. 742-43; Aristotle, Pol., I, 10, p. 1258a-b; Isocrates, I, 6; Zeno, cited in Diogenes 
Laértius, VII, 33; Plautus, Captivi, II, ii, 78; Propertius, Eleg., III, v, 3; Horace, Sat., 
Il, iii, 94-96; Epist., I, i, 52; Ovid, Fasti, I, 211-14; Seneca, De Ira, III, 33; Petronius, 
Satyricon, 88; Pliny, Hist. Nat., XXXII, 3; Juvenal, Set., I, 110 ff.; VI, 298-300; 
Plutarch, On the Love of Wealth; Epictetus, Enchiridion, XLIV, etc. 

11Cf. Esprit, XVII, 15, § 2: “Soyez seul, et arrivez par quelque accident chez un 
peuple inconnu; si vous voyez une piéce de monnoie, comptez que vous étes arrivé chez 
une nation policée”. To illustrate the point, M. (Esprit, XVIII, 15, § 1) cites an 
anecdote involving the philosopher Aristippus. Having been shipwrecked, the latter 
saw some geometrical figures traced on the sand; he was overjoyed, realizing that he had 
come upon Greeks and not barbarians. Laboulaye (note on Esprit, XVIII, 15, § ty 
mistakenly gives Cicero’s Republic, I, 17 as M.’s source. For one thing M. cannot 
have known the passage of the Republic in question. Besides, Cicero refers not to 
Aristippus but to “Plato or perhaps someone else” in connection with the episode, — 
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As the generic term “antiquity” includes men who had to engage 
in the ordinary every-day business of life, the condemnation of money 
was by no means universal. Theognis (Maxims, 197-98) concedes that 
“to whatsoever man riches shall have come from Jove, and by just 
means, and with clean hands, they remain ever steadfastly”. The prac- 
tical Xenophon has no aversion whatsoever toward money: he con- 
siders “that man happiest who has best succeeded in just acquisition 
and who uses his wealth in the best manner” (Cyropaedia, VIII, 2, § 
23). Plato admits that wealth is not blind if wisdom be its companion 
(Laws, I, p. 631). In fact an assured competency is practically a 
requisite for the development of the good life (Rep., I, p. 329; Gorgias, 
p. 477). Aristotle grants that wealth in an absolute sense is always 
good, though it may not always be appropriate for a certain individual 
or be properly used by him (Pol., V, 1, p. 1129b). Zeno the Stoic 
recognized the legitimate and honorable use of money though he placed 
it in the category of the “indifferent” and discouraged both the pursuit 
and avoidance of it (Athenaeus, VI, p. 233; Diogenes Laértius, VII, 
101-105). The Stoic multimillionaire Seneca, who despises wealth, 
qualifies his hostility: ‘Not that I forbid you the possession -of 
[wealth], but I do want to...make you possess it without tremors” 
(Epist., XVIII, 13). 


Such representative utterances as these must after all have re- 
flected the attitude of the generality of men in antiquity. 


Ii. Monetary Problems. 
A. Money as a Token of Value. 
Esprit, XXX, 2, § 1. La monnoie est un signe qui représente 
la valeur de toutes les marchandises. On prend quelque métal 
pour que le signe soit durable... On choisit un métal pré- 


cieux. 
* * * 


Although Montesquieu grants that money is a commodity, he con- 
siders it chiefly as a token, as Koch has pointed out.13 


The anecdote, with Aristippus as the central figure, is to be found in Vitruvius’ De 
Architectura, VI, Pref. 

12Cf. O. Neurath, Jahrbuch fiir Nationalékonomie und Statistik, 3rd Series, XXXII, 
p. 595. ; 

138 Mis Verfassungstheorie, p. 13. Pascal Duprat (Journal des Economistes, XVII 
(1870), p. 25) thinks that M. has used the word signe carelessly, and that for him 
money is essentially a commodity. Duprat seems to have in mind the following passage 
(Esprit, XXII, 10, § 3): “L’argent comme métal a une valeur comme toutes les autres 
marchandises, et il a encore une valeur qui vient de ce qu'il est capable de devenir le 
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There are several references in Plato to money as a token of ex- 
change,!* but the classical text in this connection is that in Aristotle’s 
Politics, 1, 9, p. 1257b: “The various necessaries of life are not easily 
carried about and hence men agreed to employ in their dealings with 
each other something which was intrinsically useful and easily ap- 
plicable to the purpose of life, for example, iron, silver and the like. 
Of this the value was at first measured simply by size and weight, but 
in process of time they put a stamp upon it, to save the trouble of 
weighing and to mark the value... Riches is assumed by many to be 
only a quantity of coin, because the arts of getting wealth. ..are con- 
cerned with coin. Others maintain that coined money is a mere sham, 
a thing not natural, but conventional only, because if the users substi- 
tuted another commodity for it, it is worthless, and indeed, he who is 
rich in coin may often be in want of necessary food”’.15 It will be 
noted, as is so often the case with Aristotle’s pronouncements, that he 
does not say in so many words that money is merely a token: he says 
indeed that it is intrinsically useful. The statement that it is a token, 
“a mere sham, a thing conventional only” he gives on the authority 
of “others”, though he is rather inclined to favor that point of view 
himself.1¢° 


B. Debasing of the Currency. 
Esprit, XXII, 3, § 2... Ce sera une trés bonne loi dans tous 
les pays ou l’on voudra faire fleurir le commerce, que celle 


signe des autres marchandises; et (nota bene!) s'il n’étoit qu’une simple marchandise, 
il ne faut pas douter qu’il ne perdit beaucoup de son prix”. This text hardly bears out 
Duprat’s contention. M. maintains that although metal has a certain intrinsic value 
(obviously!), it is only its use as a token that gives it its actual value. — In the Pensées 
et Fragments, I, p. 161, M. considers that “dans la solde qui se fait toujours en argent, 
Vargent ne doit plus étre considéré comme signe mais comme marchandise”. Fournier 
de Flaix (Journal des Economistes, 1903, p. 173) thinks that this may represent M.’s 
definitive viewpoint. It is impossible, however, to date the fragment exactly. 

14 Cf. Rep., II, p. 371: “[Merchants] will need a market-place, and a money-token for 
purposes of exchange”; Laws, V, p. 742: “The law enjoins that no private man shall 
be allowed to possess gold and silver, but only coin for daily use... Wherefore our 
citizens...should have a coin passing current among themselves, but not accepted 
among the rest of mankind”. 

15 The account of the origin of money given by Paul (Dig., XVIII, Title 1, 1) seems 
to be derived from Aristotle. 

16 As a matter of fact even those who maintain that as a commodity money is equiva- 
lent in value to the object for which it is exchanged (cf. J.-B. Say, Cours complet, 
I, pp. 378-79; Chevalier, La monnaie, pp. 34-36; Babelon, L’Origine de la monnaie, p. 
138) have seen fit to cite this famous passage in justification of their position. Is it 
not a trifle far-fetched to claim as does Janet that “on n’a rien dit de mieux et de plus 
précis sur la monnaie que ce passage?” (Histoire de la science politique, I, p. 200; cf. 
Gardner, History of Ancient Coinage, p. 20). 
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qui ordonnera qu’on emploiera des monnoies réelles, et que 
l’on ne fera point d’opération qui puisse les rendre idéales. 
§3. Rien ne doit étre si exempt de variation que ce qui est 
la mesure commune de tout. 
* * * 


Debasing of the currency was a frequent occurrence in Greece: 
as Demosthenes puts it:17 “The majority of states are quite open in 
using silver coins alloyed with copper and lead’. It was likewise a 
striking phenomenon of Roman financial history, and there is a de- 
tailed study of its functioning at Rome in the Esprit, XXII, 11-13. 

Occasional efforts to establish a sound currency in place of the 
- debased coinage actually in circulation reveal appreciation of the dan- 
gers involved in tampering with the monetary system. Aristophanes 
(Ecclesiazusae, 816 ff.) refers to a recent official edict suspending the 
use of copper money and declaring that henceforth only silver money 
was to be receivable in commerce and in the public treasures. To fore- 
stall a monetary crisis at Rome the praetor Gratidianus ordered public 
exchangers to keep debased denarii from circulation by giving in ex- 
change coins of the proper metallic content.18 Lampridius notes (Alex- 
ander Severus, 39) that under Elagabalus and Alexander Severus, in 
order to establish some fixity in the public revenues, it was decided 
that payments to the state treasury should be made henceforth exclu- 
sively in gold. Vopiscus observes (Tacitus, 11) that while Tacitus was 
still senator he had already greatly occupied himself with the problem 
of irregular coinage and he inaugurated his reign by sternly forbidding 
any alteration of the three metals. According to Zosimus (I, 61), 
Aurelian “called in all the counterfeit money in circulation and gave 
out new, to avoid confusion in trade”’. ° 

To indicate the wisdom of a sound currency Pliny (Hist. Nat., VI, 
24 (22)) relates that under Claudius a king of Taprobane desired to 
establish commercial relations with the Romans “because of the admi- 
ration aroused in him by the fact that the silver coins found on certain 
Roman victims of shipwreck were all of the same weight, though of 
different reigns’. 

17 XXIV, 214; cf. Pseudo-Aristotle, Economics, I, 24; Aristophanes, Frogs, 720 ff.; 
Plutarch, Solon, 15. 

18 Cicero, De. Off., IM, 20; Pliny, Hist. Nat., XXXIII, 9. Sulla, however, compelled 
a return to the former practice (Pliny, loc, cit.). — Cicero notes that as a result in 


his own day the value of money was so fluctuating that no one kocw precisely the 
degree of his wealth, 
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C. Effect of Abundance of Money. 

Esprit, XXI, 22, § 4. L’or et l’argent sont une richesse de 
fiction ou de signe. Ces signes sont trés durables, et se dé- 
truisent peu... Plus ils se multiplient, plus ils perdent de leur 
prix, parce qu’ils représentent moins de choses. 

* s * 

The idea that abundance of money causes depreciation of its value 
was familiar in antiquity. In fact E. Babelon sees in the Midas legend 
an object lesson illustrating the fact.19 

Polybius (cited by Strabo, IV, 6, § 12) points out that toward the 
year 150 B. C. the discovery of the gold mines of Nirica threw into 
circulation so great a mass of the metal that its price was suddenly 
lowered by a third. “In lapse of time”, says Pliny (Hist. Nat., XXXIII, 
2), “the metals passed out of fashion and men began to take no ac- 
count of them; gold and silver in fact became too common”. Sue- 
tonius remarks (Augustus, 41) that upon Augustus’ “bringing the 
treasure belonging to the kings of Egypt into the city, in his Alex- 
andrian triumph, he made money so plentiful that interest fell and the 
price of land rose considerably”. Plutarch (Solon, 23), discussing the 
fine of 20 drachmas set by Solon at Athens for the seduction of a free 
woman, considers it absurdly lenient ‘unless money was scarce in the 
city at that time, and the difficulty of procuring it made these monetary 
punishments heavy”. As Julian observes (Dig., XVIII, Title 1, 1) “the 
value of money is determined not so much by its material as by its 
quantity”. 


D. Interest. 
Esprit, XXII, 19, § 2. C’est bien une action trés bonne de 
préter 4 un autre son argent sans intérét, mais on sent que 
ce ne peut étre qu’un conseil de religion. 


* & * 

If the condemnation of money in antiquity was to a certain extent 
a rhetorical gesture, the aversion to the taking of interest was more 
deep-seated. 

The ancient Greeks and Romans, according to Appian (Civil 
Wars, I, 6, § 54) “abhorred the taking of interest on loans as some- 
thing knavish, and hard on the poor, and leading to contention and 
19 Origines de le monnaie, p. 246. Cf. Aristotle, Pol., I, 9, p. 1257b: “He who abounds 


in money often wants necessary food. ..like Midas in the fable, who from his insatiable 
wish had everything he touched turned into gold”. 
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enmity”. When Amynias, in Aristophanes’ Clouds, 1293 ff., would 
claim his interest, Strepsiades exclaims indignantly: 


ae ed i Do you then, 
Insatiable grasper! when the Sea, 
Receiving all these rivers grows no larger, 
Do you desire your silver to grow larger?” 
Plato (Laws, V, p. 743) would have no money-making by interest. He 


draws a striking picture (Rep., VIII, p. 555) of the men of business 
“inserting their sting — that is, their money — into some one else who 
is not on his guard against them, and [recovering] the parent sum 
many times over multiplied into a family of children”. Says Aristotle 
(Pol., I, 10, p. 1258b): “The most hated sort [of gain] and with the 
greatest reason, is usury, which makes a gain out of money itself and 
not from the natural object of it. For money was intended to be used 
in exchange, but not to increase at interest’. Pantenaetus observes 
(Demosthenes, XXXVII, 52) that “the Athenians generally hate all 
those who lend at interest’. Cato the Censor (De Re Rust., Preface) 
notes that “the laws of our ancestors condemned the thief to a fine of 
double the amount stolen while they imposed one of four times the 
amount involved on the usurer. That provision shows us that they 
considered the usurer a more pernicious citizen than the thief”. Cicero 
approves of Cato’s attitude (De Off., II, 25): “A certain man asked 
Cato: ‘What do you think of lending at usury’? Then Cato answered: 
“What do you think of killing a man?’” “When Rome lost its virtue”, 
says Lucan (Pharsalia, 1, 181), “hence came devouring usury and in- 
terest that looks greedily to the day of payment”. Seneca (De Ira, 
III, 33) describes with loathing ‘‘the invalid money-lender whose feet 
are distorted with the gout and who can no longer use his hands to 
count with, who calls for his interest of one thousandth a month, and 
by his sureties demands his pence even during the paroxysms of his 
disease”. According to Suetonius (Augustus, 4), Cassius of Parma 
taunted Augustus with being the grandson of one who was a baker and 
a usurer as well. In his mournful diatribe on the evils attending the 
use of money Pliny (Hist. Nat., XXXIII, 14) notes that “the invention 
of money opened a new field to human avarice, by giving rise to usury 
and the practice of lending money at interest while the owner passes 
a life of idleness”. “He who receives less than he signs his name for 
is defrauded”, says Plutarch (Against Borrowing Money, 5). The 
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Church, as is well known, adopted a firm stand against the taking of 
interest.2° 


But as in the case of the antipathy for money, the inexorable ex- 
igencies of every-day life?! tended to break down the aversion to the 
taking of interest. As we have seen, Aristotle is opposed to the prac- 
tice, but he directs his hostility against petty usurers, “those who lend 
small sums of money at a high rate of interest’’ (Nicomachean Ethics, 
IV, 1, p. 1121b); Barker22 points out that he nowhere attacks the 
heavy loans that were made on the security of a cargo. Demosthenes 
comes to the defense of lenders at interest (XXXVII, 54): “It is not 
right to burden with the name of usurer a man who lends at a moderate 
rate of interest money which he has made by trade or honorable labor, 
partly in order that he may preserve his property and partly that he 
may do a favor to another”. If Cicero professed to detest usurers, 
they were in practical politics his most faithful friends. Among them 
was the virtuous Brutus, who lent money to Salamis at forty-eight per 
cent interest and who enlisted the aid of the soldiery to obtain not his 
capital but his interest. Cicero relates the affair with singular detach- 
ment (Ad Ait., VI, 2). For all his scorn of usurers Seneca is reported 
to have placed immense sums at interest in Britain.2? In the discus- 
sion of interest in the Digest (XXII, Title 1) there is no question of 
the legitimacy of the principle involved. Paul observes (Dig., XXII, 
Title I, 17, § 3) that “interest is not imposed on account of...gain... 
but because of the delay of those who should make payment’. For, 
as Ulpian observes (ibid., XXVII, Title 4, 3, § 4), “money should not 
be idle” .24 


E. Banks. 
Esprit, XXII, 16, § 1. Les banquiers sont faits pour changer 
de l’argent et non pas pour en préter. 


20 Cf. Lactantius, Div. Inst., II, 59; Ambrose, De Off., III, 3, § 20; Augustine, In 
Psalmos, CXXVIII, 6. 

21“As a large proportion of the wealth of many Greeks consisted in gold and silver 
money, they sought from the earliest times to turn it to account by lending it to those 
persons who could profitably employ it, receiving interest in return” (P. Gardner, 
History of Ancient Coinage, p. 45). 

22 The Political Thought of Plato and Aristotle, p. 385. 

23 Cf, Tacitus, Ann., XIII, 42; Dio Cassius, LXII, 2. 

24M. (Esprit, XXII, 2, § 20) quotes Ulpian as saying that “celui-la paie moins qui 
paie plus tard”. As the Nouvelles ecclésiastiques (Oct. 9, 1749; Laboulaye, CEuvres, 
VI, p. 127) points out, the statement is not made by Ulpian. M. seems to have had 
in mind the passage from Paul, cited above. 
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% g * 

In his stress upon bankers as agents of exchange Montesquieu 
goes back to one of the earliest functions of banking. Monetary ex- 
change was of course one of the primary functions of banking through- 
out antiquity.25 
25 Cf. Theophrastus, Characters, 30; Livy, III, 84; VII, 21; Athenaeus, VI, p. 225; 


Babelon, Origines de la monnaie, p. 104; Cruchon, Les Banques dans Vantiquité, p. 22; 
A. Deloume, Les Manieurs d’argent a Rome, p. 147 ff. 
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CHAPTER XIII 
TAXATION 


I. Definition. 
II. Taxation in Moderate Governments. 
A. Types of Taxation. 
1. Taxation Involving Serfs. 
2. Taxes on Merchandise. 
3. Personal Taxes. 
B. Taxation Rates. 
1. Rates Higher in Proportion to Liberty. 
2. Taxes May Be Abolished in Certain States. 
C. Methods of Taxation. | 
1. Nobles Must not Collect Taxes. 
2. Farming of Taxes vs. Direct Taxation. 
D. Reserve Fund. 
III. Taxes in Despotism. 
A. Types of Taxation. 
B. Remission of Taxes. : 
s 2 


Montesquieu’s discussion of taxation is quite free from the aristo- 
cratic bias that colors other pronouncements of his; his remarks on the 
subject have been hailed as “ce qu’il y a de meilleur dans Montes- 
quieu, au point de vue des idées économiques”’.1 

Not only is: he chiefly concerned with modern conditions? but it 
is probable that much of his discussion is directed by innuendo at least 
against existing abuses in France.® But there are likewise sundry refer- 
ences in the discussion to the practices of the ancients with respect to 
taxation? and certain ideas current in antiquity may have contributed 
to the formation of Montesquieu’s views on the subject. 

1 Pascal Duprat, Journal des Economistes, 1870, p. 27. Koch (M.s Verfassungstheorie, 

p. 15) thinks that ‘das ganze 15. Buch uber die Steuern gehért zu den besten Partien 

des Esprit des Lois”. Cf. also Franck, Revue contemporaine, 2e série, II (1858), pp. 

83-84; Oczapowski, Revue d’Economie ‘politique, V (1891), pp. 1041, 1064; Klem- 
, M., Il, p. 126. 

Switzerland (Esprit, XIII, 2, § 1; 12, § 1); Germany (XIII, 5, § 1, note); Russia 
(XIII, 6, § 2); England (XIII, 7, § 6; 14, § 3); Holland (XIII, 9, § 1); the Orient 
(XIII, 11, § 1-2; 15, § 3-4; 18, § 1); modern Europe (XIII, 17). 

8 Cf. Koch, op. cit., p. 15; Klemperer, op, cit., II, p. 128. M. refers to France by the 
periphrasis ‘“‘certaines monarchies” (Esprit, XIII, 2, § 1; 12, § 4). 
4 Cf. Esprit, XIII, 4, § 1; 7, § 2, § 5; 12, § 2; 19, § 5-6. 


163 


I... Definition. 

Esprit, XIII, 1, § 1. Les revenus de l’Etat sont une portion 
que chaque citoyen donne de son bien pour avoir la sfireté de 
l’autre, ou pour en jouir agréablement. 

x * * 

Cicero (De Off., Il, 21) observes: “If any necessity for taxation 
should befall any state...care should be taken that all may understand 
that they must submit to the necessity if they wish to be safe”. It is 
for this reason that he defends the taxes imposed on Asia (Ad Quint. 
Frat., I, 1, § 11): “[Asia] should be content to purchase perpetual 
peace and tranquility at the price of a certain proportion of her pro- 
ducts”. “The charges and expenses of government”, says Pliny (Paneg., 
37), “impose a necessity of taxes, which although they appear a burden 
and grievance to particular persons, yet is that seeming inconvenience 
vastly outbalanced by their promoting the welfare of the community”. 
Cerealis (Tacitus, Hist., IV, 74) uses this idea as an argument to per- 
suade the Treveri and the Lingones to pay taxes: “There can be no 
peace without armies, no armies without pay, and no pay without tri- 
bute”. 


II. Taxation in Moderate Governments. 
A. Types of Taxation. 
1. Taxation Involving Serfs. 

Esprit, XIII, 4, § 1. Lorsqu’une république a réduit une na- 
tion a cultiver les terres pour elle, on n’y doit point souffrir 
que le citoyen puisse augnienter le tribut de l’esclave. 

*® we * 


Montesquieu has in mind the conditions obtaining among such 
subject peoples as the Helots of Sparta, the Penestae of Thessaly and 
the Clarotes of Crete.5 Certainly the wisdom of the stipulation that 
tribute should not be increased is rather doubtful. Constrained to ac- 
cept a stipulated portion of the fruits of the lands tilled by the Helots® 
the Spartiates found themselves unable to meet the rising tide of ex- 
penditure and many of them were unable ultimately to exercise the 
rights of citizenship; on the contrary the Helots flourished in spite of 
the occasional massacres and periodical manhunts by means of which 
the Spartiates sought to keep them within bounds. While the number 
5M. cites the Helots (Esprit, XIII, 4, § 1). 

6 Cf. Plutarch, Lows and Customs of the Lacedaemonians, 32, cited by M., Esprit, XII, 


4, § 1; Athenaeus, XIV, p. 657. 
T Aristotle, Pol., II, 10, p. 1272a. 
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of Spartiates had dwindled to less than a thousand at the time of the 
Theban invasion,’ there were no less than six thousand Helots in 241 
B. C. able to accept King Cleomenes’ offer of freedom at five minae 
a head. The Penestae of Thessaly likewise prospered: Archemachus 
(cited by Athenaeus, VI, p. 264) notes that many of the Penestae “are 
better off than their own masters”. 


2. Taxes on Merchandise. 

Esprit, XIII, 7, § 5. Les droits sur les marchandises sont 
ceux que les peuples sentent le moins, parce qu’on ne leur 
fait pas une demande formelle... [Si] celui qui vend la mar- 
chandise...paie le droit,...l’acheteur, qui dans le fond paie, 
le confond avec le prix. 

* * * 


Montesquieu (Esprit, XIII, 7, § 5) cites a passage from the An- 
nals of Tacitus (XIII, 31): under Nero the duty of four per cent upon 
the sale of slaves was remitted; “but as the tax was now laid upon the 
seller, and the purchaser found the amount added to the price, the re- 
mission was in appearance rather than in reality”. Similarly Dio Cas- 
sius notes (LV, 31) that the tax of one-fiftieth on the sale of slaves, 
which had been established by Augustus, was charged to the purchaser, 
then to the dealer, then to the purchaser again, when it was seen that 
he had not benefited in any way by the change, the merchant having 
raised his price by the amount that he had to pay into the treasury. 


3. Personal Taxes. 
Esprit, XIII, 7, § 2. Dans l’impét de la personne, la propor- 
tion injuste seroit celle qui suivroit exactement la proportion 


des biens... 
* * * 


Sorel 19 sees the direct influence of antiquity in this particular. 
Montesquieu cites approvingly the system at Athens,11 according to 
which the citizens were divided into four classes according to wealth 
and paid taxes accordingly, the fourth class paying nothing.12 At Rome 


8 Ibid., II, 9, p. 1270a. 

9 Plutarch, Cleomenes, 23. 

10M., p. 108. 

11 Cf, Pollux, Onomasticon, VIII, 131; cited by M., Esprit, XIII, 7, § 2, note, as § 130. 
12%t is not certain that the theory of progressive taxation was fully carried out at 
Athens. As C. Lécrivain remarks (in Daremberg-Saglio’s Dictionnaire des antiquités, 
Il, 1, p. 508): “La théorie de Vimpét progressif est trop compliquée pour une ville 
comme Athénes, dont le systéme financier a été assez rudimentaire” (cf. Zimmern, 
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fortunes of less than 15,000 asses were exempt from the paying of the 
tributum,13 which was on a proportionate basis, one as per thousand 
of capital.14 


B. Taxation Rates. 
1. Rates Higher in Proportion to Liberty. 
_ Esprit, XII, 12 § 1... On peut lever des tributs plus forts, 
a proportion de la liberté des sujets. 
* * * 

This is one of the arguments that Agrippa employs in urging Augus- 
tus to restore the republican form of government (Dio Cassius, LII, 6) : 
“Under a democracy”, says Agrippa, “if there are compulsory levies 
upon everybody, they endure it because they can persuade themselves 
that it is wise and because they are contributing in their own behalf”. 


2. Taxes May Be Abolished in Certain States. 

Esprit, XIII, 12 § 2. Un peuple dominateur, tel qu’étoient 
les Athéniens et les Romains, peut s’affranchir de tout impét, 
parce qu’il régne sur des nations sujettes. 

* * * 

Montesquieu seems to refer to the fact that after the fall of the 
Pisistratidae at Athens, there was no capital tax until the appearance of 
the Eisphora about the time of the Peloponnesian War.15 This freedom 
from taxation was probably.due as much to the productivity of the sil- 
ver mines of Laurium as to the tributes provided by the confederate 
states of the Delian League.1® 


The Romans ceased to pay the tributum after AEmilius Paulus, 
following the defeat of Perseus, paid a vast sum into-the public treas- 
ury from the spoils.17 This exemption which was extended to Italy 
after the Social War, continued with certain notable exceptions!§ until 
toward the close of the third century. 


Greek Commonwealth, p. 215). At any rate small fortunes at Athens were exempt from 
taxation (cf. Demosthenes, X, 37; XXVIII, 60-64). 

13 Roman citizens were not required to pay the tributum following the conquest of 
Macedonia; cf. note 17. 

14Livy, XXIII, 31; XXIX, 15. 

15 Cf, Thucydides, III, 19. 

16 Cf, C. Lécrivain, in Daremberg-Saglio’s Dictionnaire des antiquités, Il, 1, p. 505. 

17 Cf. Cicero, De Off., II, 22; Pliny, Hist. Nat., XXXII, 17; Plutarch, Zmilius Paulus, 
38. 

18 For example, the tributum was exacted in the civil wars: cf. Dio Cassius, XLVIII, 
2; XLIX, 15; Aurelius Victor, Caes., XXXV, 7. 
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C. Methods of Taxation. 
1. Nobles Must not Collect Taxes. 

Esprit, V, 8, § 11. Il est surtout essentiel, dans l’aristocratie, 
que les nobles ne léve pas les tributs... Tous ‘les particuliers 
seroient 4 la discrétion des gens d’affaires. 

a * * 


Montesquieu (Esprit, V, 8, § 11) notes that the senate at Rome was 
not charged with the collection of taxes, which was left to the equites.19 


2. Farming of Taxes vs. Direct Taxation. 

Esprit, XIII, 19 § 1. La régie est l’administration d’un bon 
pére de famille, qui léve lui-méme, avec économie et avec 
ordre, ses revenus. 

20, § 1. Tout est perdu lorsque la profession lucrative des 
traitants parvient encore par ses richesses a étre une profes- 
sion honorée... Un dégofit saisit tous les autres états... Les 
moyens lents et naturels de se distinguer ne touchent plus. 

* * & 


The farming of taxes was quite general in antiquity.2° In Athens 
the Boule gave out the revenue taxes to be farmed by the Telonai, 
who collected the taxes under their personal responsibility, companies 
generally being formed to exploit these taxes;?1 this system was quite 
prevalent in Greece.22 At Rome also the practice had been established 
at an early period. The censors sold at auction the farming of the 
Vectigalia, which would be assigned to the individual or company 
whose offer was most advantageous to the treasury.22 The system 
flourished until the dictatorship of Caesar, who dealt it its first heavy 
blow.?4 It was further undermined with the establishment of the Em- 


18 Cf, Tacitus, Ann., IV, 6; Dio Cassius, LXIX, 16. 

20M. makes the rather curious statement that “dans les républiques, les revenus de 
PE£tat sont presque toujours en régie” (Esprit, XIII, 19, § 5). Deloume (Les manieurs 
d’argent a Rome, p. 143) remarks: “On voit moins clairement la logique de ce que 
[M.] dit ... que, dans les républiques, les revenus de l’Etat sont presque toujours en 
régie. C’est le contraire qui semblerait, cependant, devoir se produire...L’histoire de la 
République romaine contredit absolument son affirmation”. “Sous la république”, says 
Bouché-Leclerq (Manuel des institutions romaines, p. 256), “au temps ov |’Etat n’avait 
pour tenir sa comptabilité que les bureaux des questeurs, et ot il edt fallu renouveler 
tous les ans les pouvoirs des percepteurs, mandataires des magistrats, il ne pouvait étre 
question d’appliquer le systéme de la perception directe”. 

21 Cf. Aristophanes, Frogs, 363; Demosthenes, XXI, 133; XXXIV, 7; Aschines, Against 
Timarchus, 119; Cicero, De Invent., I, 30. 

22 Cf. G. Glotz, Ancient Greece at Work, p. 303. 

23 Cf. Polybius, VI, 17; Cicero, De Leg. Agrar., I, 3; Pliny, Hist. Nat., XVIII, 3; 
Guiraud, Etudes économiques sur Vantiquité, p. 210; Cagnat, Etudes historiques sur les 
impéts indirects, p. 85. 

24 Cf. Dio Cassius, XLII, 6, cited by M., Esprit, XIII, 19, § 5. 
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pire: as the emperors had an entire lifetime in which to pluck the pro- 
vinces, they wished to preserve them in fairly good condition so that 
the plucking might be prolonged and more profitable. The farmers of 
taxes were at first supplemented and then generally replaced by im- 
perial agents, though the process was a gradual one and took place at 
different times in the case of different forms of taxation.2° As a mat- 
ter of fact certain taxes continued to be farmed throughout the period 
of the Western Empire.2® 

In general Montesquieu is hostile to the entire system of tax- 
farming2? and the parvenus of the Turcaret dispensation whom the 
system tends to honor. In his hostility to the latter class he is in accord 
with the flood of denunciation that greeted the excesses of the Roman 
publicani, whose rapacity was proverbial. So rare was an honest publi- 
canus, says Suetonius (Vespasian, 1), that the grateful provincials 
showered honors upon the father of Vespasian, because he had dis- 
played common honesty in the exercise of his duties.?8 


The idea that riches leading to honors are pernicious to the state 
is common enough. Plato (Rep., VIII, p. 551) observes that “in pro- 
portion as riches and rich men are honored in the state, virtue and the 
virtuous are dishonored”. “If any legislator or state gives money the 
place of honor, or in any way prefers that which is really last, may we 
not say, that he or the state is doing an unholy and unpatriotic thing?” 
(Laws, Ill, p. 697). Sallust (Bell. Cat., 12)2® traces the decline of 
Rome to the time “when riches began to pass for worth and honor; 
when glory, command and great sway waited upon riches”. As Seneca 
puts it (Epist., CXV, 10): “Money. ..is no sooner established in honor 
than down goes the true honor of our world: we buy and are for sale 
by turns; we ask not what the merits of a thing are, but what its price 


Sent 


IS. 


25 Cf. Dio Cassius, LII, 28; LIII, 15; LVII, 23; Dig., I, Title 18, 6, § 3; Cagnat, 
op. cit., pp. 157, 158, 191. 

26. Cf, Dig., Ul, Title 4, 1; XXXIX, Title 4, 1; XLIM, Title 14, 1, § 7; Cod. Just., 
IV, Title 61, 1, § 5-9. 

27 He concedes (Esprit, XIII, 19, § 4) that “il est quelquefois utile de commencer par 
donner 4 ferme un droit nouvellement établi... Le systéme de la levée une fois fait 
par le fermier, on peut avec succés établir la régie”. 

28 Cf. Cicero, Ad Quint. Frat., Il, 1; De Off., I, 42; Livy, XXV, 3-4; XLV, 18; Nepos, 
Atticus, 6; Valerius Maximus, II, 10, § 7; Philo, Of Special Laws, III, 157-58; Tacitus, 
Ann., XIII, 50-51, cited by M., Esprit, XII, 19, § 6; Plutarch, Lucullus, 7; Lucian, 
Menippus, 11; Pollux, Onomesticon, IX, 32; Dig., XVII, Title 4, 1, § 55; 12, § 2. 
28 Cited as M.’s source by Deloume, op. cit., p. 145. 
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D. Reserve Fund. 

Esprit, XIII, 18, § 2. Un Etat bien gouverné doit mettre, 
pour le premier article de sa dépense, une somme réglée pour 
les cas fortuits. 

* * * 

There are in antiquity various instances of reserve funds, gen- 
erally kept in the temples in the form of property of the gods.3° It 
was particularly after the Persian Wars that Athens, enjoying great 
prosperity, was able to build up a substantial reserve fund;?1 this 
treasure was exhausted in the course of the Peloponnesian War. At 
Rome the proceeds of the Aurum Vicesimarum or the twentieth part 
of the value of emancipated slaves “was reserved for exigencies of the 
utmost necessity” (Livy, XXVII, 10), an instance noted by Livy occur- 
ring in 212 B. C. in the midst of the second Punic War. One of the 
first acts of Caesar upon reaching Rome, following the outbreak of 
civil war, was to plunder the reserve fund in the Temple of Saturn.32 


Ili. Taxes in Despotism. 
A. Types of Taxation. 

Esprit, XIII, 10, § 2. Une portion dans les fruits de la terre, 
une taxe par téte, un tribut de tant pour cent sur les mar- 
chandises, sont les seuls [tributs] convenables. 

* * % 


Montesquieu’s choice of these particular types of taxation may be 
derived in part from ancient practice. 

1) Tithe. The practice of levying a tithe on the fruits of the 
land is generally mentioned in connection with the monarchical type 
of government. At Athens for example if we are to consider the 
apocryphal letter of Pisistratus to Solon?4 as based on historical fact, 
Pisistratus levied a tithe on the fruits of the land; while, according 
to Thucydides (VI, 54), the sons of the tyrant while in power only 
asked for a twentieth. Later when the city-states had in the main 
achieved independence, the tithe was not a feature of the revenue 
system, but seems to have been chiefly religious: almost all tithes be- 
30 Cf. Vinogradoff, Outlines of Historical Jurisprudence, II, p. 112. 


31Cf. Demosthenes, XIII, 27; XXIV, 129; Lysias, XX, 24; Diodorus Siculus, 
XI, 62. 

82 Cf. Cicero, Ad Até., VII, 21; Lucan, Pharsalia, WI, 115 ff.; Plutarch, Caeser, 35; 
Appian, Civil Wars, Il, 6, § 41. 

83 Cf, Herodotus, I, 192; III, 90; Diodorus Siculus, II, 40. 

34 Reproduced in Diogenes Laértius, I, 53. 
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longed to temples.35 In the period of the Roman Republic, tithes were 
only levied on conquered provinces.?® 

2) Per capita tax. The per capita tax was quite generally con- 
sidered in antiquity as the worst of all taxes and the most unworthy 
of a free man.37 It seems to have been unknown in Greece during 
the period of independence.28 Under the kings at Rome, every one 
was subject to a per capita tax,?® but under the Republic citizens paid 
the tributum ex censu,4° while only the aerarii, i. e., those not inscribed 
in the census, paid the per capita tax. When we hear of the latter, it 
is generally in connection with the inhabitants of provinces,*! or in the 
later Empire with reference to the inhabitants of the rural districts, 
the coloni and those in general who have not sufficient_resources to be 
classed as curiales.4? 

3) Merchandise Tax. Of course a merchandise tax is as char- 
acteristic of more moderate forms of government as it is of the des- 
potism, as Montesquieu himself has indicated (Esprit, XIII, 14, § 3). 


B. Remission of Taxes. 
Esprit, XIII, 18, § 1. La maxime des grands empires d’Ori- 
ent [est] de remettre les tributs aux provinces qui ont souffert. 
te * * 


This policy of remission of taxes was also practiced by certain 
Roman emperors: by Augustus (Suetonius, Augustus, 47), Tiberius 
(Tacitus, Ann., II, 47; Suetonius, Tiberius, 48), Claudius (Tacitus, 
Ann., XII, 63), Marcus Aurelius (Capitolinus, Marcus Aurelius, 23; 
Dio Cassius, LXXI, 32), Julian (Julian, Misopogon, p. 365; Ammianus 
Marcellinus, XXV, 4, § 15) and others. 


35 Cf. E, Caillemer, in Daremberg-Saglio, Dictionnaire des antiquités, II, 1, p. 53. 

36 Cf. Cicero, Verr., III, 6, 8, 31, 73; Livy, XXIII, 21; XXXVI, 2; XXXVII, 2; 
XXXVIII, 50; Appian, Civil Wars, II, 19, § 140. 

37 Cf. Tacitus, De Mor. Germ., 29; Dio Cassius, LXII, 3; Tertullian, Apologeticus, 13; 
Boeckh, Staatshaushaltung der Athener, I, p. 407; Zimmern, Greek Commonwealth, p. 287. 
38 Cf. C. Lécrivain, in Daremberg-Saglio’s Dictionnaire des antiquités, IV, 1, p. 704. 
39 Cf. Dionysius of Halicarnassus, III, 29; IV, 9; V, 20; XI, 63; Pliny, I, 42; Plutarch, 
Publicola, 12. 

40 Until it was abolished, following the conquest of Macedonia; cf. p. 166. 

41 Cf. Caesar, Bell Civ., II, 2; Cicero, Ad Ait., V, 16. 

42Cf. Ammianus Marcellinus, XVI, 5, 14; C. Lécrivain, in Daremberg-Saglio, Dic- 
tionnaire des antiquités, V, p. 435. 


170 


CHAPTER XIV 
COMMERCE 


I. General Remarks. 
A. Commerce as Evil. 
B. Commerce as Aid to Civilization. 
II. Commercial Problems. 
Carrying Trade. 
' Free Trade. 
Necessity of Expedition. 
Merchants’ Associations. 
Commercial Penalties. 
Nobles Debarred from Commerce. 
7 * * * 


HO) 0 


Laboulaye claims for Montesquieu the honor of being the first 
to discuss the influence of commerce in connection with the political 
problems of the state; but as Oncken? points out, the same honor 
has been claimed with as great or greater reason for Francois Quesnay, 
Adam Smith, Victor de Mirabeau, David Hume and others, to say noth- 
ing of Montesquieu’s friend Melon, whose Essai politique sur le com- 
merce, antedating the Esprit by some fourteen years, has pretty cer- 
tainly influenced some of its commercial teachings. But if the im- 
portance Montesquieu assigns to commerce as a vital factor in the 
functioning of the body politic marks him as at least one of the inno- 
vators of the 18th century, his commercial doctrines as a whole hardly 
mark a break with tradition:+ as Pascal Duprat® puts it, Montesquieu 


1 Giuvres, Il, p. vii. Cf. Zévort, M., p. 233: “[M.] reste supérieur 2 ses contemporains 
par l’importance toute nouvelle qu’il accorde au commerce, 4 l'industrie, a l’agriculture, 
4 tout ce qui constitue l’économie politique”. 

2 Geschichte der Nationalékonomie, p. 3. 

3 Cf. Bouzinac, Doctrines économiques au 18e siecle, p. 170; Oncken, op. cit., p. 266; 
Klemperer, M., II, p. 147. 

4 There is a certain amount of speculation in the Esprit which if not exactly original, 
represents more or less of a departure from tradition: such as the placing of restrictions 
upon individual merchants in the interest of commerce as a whole (Esprit, XX, 12); 
making the acquisition of nobility the aim of commercial endeavor (XX, 22, § 4); re- 
stricting colonies to trade with the mother country (XXI, 21, § 11). These views of 
M.’s have been censured as “mehr geistreich als tief’” (Oncken, op. cit., p. 3; cf. J.-B. 
Say, Cours complet d’économie politique pratique, I, p. 245; Buckle, History of Civiliza- 
tion in England, I, p. 212; Sorel, M., p. 123). 

5 Journal des économistes, XVIII (1870), p. 37. 
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is “le dernier représentant, et le représentant le plus illustre, des idées 
économiques qui gouvernaient encore le monde, lorsque 1’économie 
politique, trouvant enfin sa synthése, a pu s’établir sur sa véritable 
base’’.6 

Of the two books devoted to commerce (XX and XXI), Book XXI 
is for the most part a summary of the history of commerce and ac- 
cordingly does not find a place in our discussion. Montesquieu’s re- 
marks on commerce in Book XX, as in the case of his treatment of 
money and taxation, have to do to a large extent with contemporary 
commercial problems.” As previously I shall limit the discussion to 
such general ideas as may have been suggested or influenced by classi- 
cal theory or usage. 


I. General Remarks. 

A. Commerce as Evil. 

Esprit, XX, 2, § 2... Si l’esprit de commerce unit les na- 
tions, il n’unit pas de méme les particuliers. Nous voyons que 
dans les pays ow 1’on n’est affecté que de l’esprit de commerce, 
on trafique de toutes les actions humaines, et de toutes les 
vertus morales. 

* & * 

Montesquieu attacks the problems of commerce under protest as 
it were. Before he discusses commerce as an indispensable factor in 
the life of the state, he has his little fling at its corrupting effects. For 
these disparaging remarks he might have found numerous prototypes 
in antiquity. 

Commerce was considered inferior to piracy as a means of sub- 
sistence in Homeric times.8 Euryalus, espying Ulysses, says scoffingly 
(Odyssey, VIII, 160 ff.) that he is “such an one as comes and goes in 
a benched ship, a master of sailors that are merchantmen, one with 
a memory for his freight, or that has the charge of a cargo homeward 
bound, and of greedily gotten gains’. Cyrus laughs the Greeks to 
scorn when he thinks of their bargaining in the Agora (Herodotus, I, 
152). Herodotus (II, 67) notes that after the fashion of the Egyp- 
tians, the Thracians and others, the Greeks hold the notion that such 
are noble as abstain from handicrafts. Plato’s attitude toward com- 
6 Cf. Janet, Histoire de la science politique, Il, p. 385; Jaubert, M., économiste, p. 1. 

7 Holland: XX, 2, § 2, note; England: XX, 7; 12; 14, § 1-2; 21, § 2; France: 
XX, 8, § 1-2; 22, § 5; Geneva: XX, 16, § 1; Portugal and Spain: XX, 20, § 1-2; 


Poland: XX, 23, § 4; Japan: XX, 23, § 5. 
8 Cf. Glotz, Ancient Greece et Work, p. 52. 
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merce is essentially hostile; Dedieu® thinks that his remarks may have 
influenced Montesquieu to a certain extent. In the Politicus, p. 260, 
Plato draws a sharp distinction between the dealers who Sell only the 
goods they themselves produce, and those who buy in order to sell 
again at a profit: he heaps abuse upon this latter class. In the Laws, 
IV, p. 705, he remarks that ‘‘the sea has a bitter and brackish quality, 
filling the streets with merchants and shop-keepers, and begetting in 
the souls of men uncertain and unfaithful ways”: Even when Plato 
admits trade as a necessary evil he subjects it to all manner of ham- 
pering restrictions (Laws, V, pp. 741, 743); and he would leave it to 
metics and foreignors (ibid., XI, p. 920). Nor is Aristotle more favor- 
ably inclined toward commerce. He draws the same distinction as 
Plato between “household management” and “retail trade” (Pol., I, 
10, p. 1258a) ; like Plato he considers the former necessary and honor- 
able “while that which consists in exchange is justly censured; for it 
is unnatural, and a mode by which men gain from one another”. “In 
the state which is best governed”, he says (ibid., VII, 9, p. 1328b), 
“,..the citizens must not lead the lives of mechanics or tradesmen, 
for such a life is ignoble and inimical to virtue”. He notes (ibid., III, 
5, p. 1278a) that there was a law at Thebes that a man could not hold 
office for ten years after he had been in trade. Even Demosthenes, 
who is inclined to be favorably disposed toward commerce in general, 
observes that “in commercial affairs. ..a man who is actively involved 
and personally honest is a prodigy” (XXXVI, 44). The austere Cato 
(De Re Rust., Pref.) considers any other source of profit than revenue 
from the land as unworthy of a free man. Caesar (Bell Gall., I, 1) 
notes that ‘‘the Belgae are the most courageous [of the Gauls], because 
they are farthest removed from the culture and the civilization of the 
Province, and least often visited by merchants introducing the commo- 
dities that make for effeminacy”. On the other hand the Gauls who 
had come into contact with the commerce of Marseilles had become 
inferior to the Germans in warfare, although formerly superior (ibid., 
VI, 23).1° Dionysius of Halicarnassus (II, 28) comments on the pre- 
judice against commerce at Rome: “[Romulus] gave over to slaves 
and foreignors the sedentary and illiberal arts and those impelling men 
to vile cupidity, for they ruined and corrupted the bodies and minds of 
men exercising them; and for a long time afterward these trades were 


9M., p. 42. 
10 Cited by M., Esprit, XX, 1, § 4, note. 
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considered ignominious, nor did any native exercise them. [Romulus] 
left only two occupations for the freeborn, agriculture and war”. Mer- 
chant ships will be no more in the golden age envisaged by Virgil in 
the 4th Eclogue (38-39). Strabo (VII, 3, § 7) observes that “as the 
result of taking up a seafaring life the barbarian peoples and the no- 
mads not only have become morally worse. ..but also, because of their 
intercourse with many peoples, have partaken of the luxury and the 
peddling habits of those peoples... [These] things corrupt morals 
and introduce cunning instead of straightforwardness”’. Suetonius 
(Vespasian, 4) says of Vespasian that “he...engaged in a traffic which 
is discreditable even to a private individual, buying great quantities of 
goods for the purpose of retailing them again to advantage”. Plutarch 
(Greek Questions, 29, cited by M., Esprit, IV, 6, § 10) refers to a cus- 
tom of the Epidamnians of delegating a magistrate to do all the com- 
mercial bargaining for the citizens. Apollonius (Philostratus, A pollo- 
nius of Tyana, IV, 32) expostulates with a young Spartan who claims 
descent from Callicratidas for having forsaken the true career of a 
man of his race, to demean himself with the trade of Carthage and 
Sicily: “Can you name a more miserable sort of men than merchants 
and shippers? They go to and fro in search of a distressed market; 
they mix with brokers and middlemen, selling and themselves for sale’. 
Montesquieu (Esprit, XXI, 14, § 4) cites a law of Constantine (Cod. 
Just., V, Title 27, 6), which includes women who keep shop with slaves, 
inn-keepers, actresses, and daughters of a man who keeps a brothel. 


B. Commerce as Aid to Civilization. 
Esprit, XX, 1, § 2. Le commerce guérit des préjugés des- 
tructeurs. 
2, § 1. L’effet naturel du commerce est de porter a la paix. 
a. § 3. L’esprit de commerce produit dans les hommes un 
certain sentiment de justice exacte, opposé...au brigandage. 
* * * 

The dour comments anent commerce of ascetic philosophers and 
others cannot be considered representative of the attitude of anti- 
quity.11_ Even though, as Mahaffy observes:12 “The annals of com- 
merce no ancient historian ever dreamt of recording”, throughout anti- 


quity commerce flourished at numberless ports, at Orchomenus (in 


11 Cf. Glotz, Ancient Greece at Work, p. 163; Trever, History of Greek Economic 
Thought, p. 12. 
12 Greek Life and Thought, p. 356, 
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Beotia), Tyre, Crotonia, Sybaris, Tarentum, Carthage, A2gina, Athens, 
Sardis, Corinth, Delos, Alexandria, Antioch, Seleucia, even Rome.13 


If men were irked by the wiles and disreputable tricks of rétail- 
ers,14 the economic benefits of commerce for a civilized State and the 
benefits it might procure for a civilized people were recognized. Peri- 
cles praises the effects of commerce at Athens (Thucydides, II, 38): 
“The fruits of the whole earth flow in upon us, so that we enjoy the 
goods of other countries as freely as our own”. Xenophon is an ar- 
dent partisan of the commercial spirit, (Spartan Republic, 7) as is the 
author of the Revenues of the Athenian Republic, attributed to Xeno- 
phon. Even though Plato relegates his retailers to the third and lowest 
class of the state in the Republic, he clearly understands the necessity 
of trade (Rep., II, p. 370): “To find a place where nothing need be 
imported is well-nigh impossible’. “Retail trade’, he says in the Laws 
(XI, p. 918), “is not by nature intended to do any harm but quite the 
contrary; for is not he a benefactor who reduces the inequalities and 
immeasurabilities of goods to equality and measure?” Similarly Aris- 
totle is not blind to the advantage of export and import trade for a 
nation (Pol., VII, 6, p. 1327a): “In every state there must inevitably 
be buyers and sellers who will supply one another’s wants; this is the 
readiest way to make a state self-sufficing and so fulfil the purpose for 
which men come together into one state’. Isocrates (II, 18) advises 
youthful King Nicocles to “make industry profitable for your people 
and lawsuits detrimental that they may shun the latter and embrace the 
former with greater willingness” (II, 18). Cato (De Re Rust., Pref.) 
has a certain amount of esteem for a merchant who is active and de- 
sirous of adding to his fortune, though he warns of the dangers of the 
calling. The cautious Cicero, though he considers that “business on a 
13M. denies (Esprit, XXI, 14) that Rome was ever imbued with the commercial spirit: 
in fact he maintains in the Considérations (Chap. I, 22) that after the expulsion of the 
Tarquins, Rome was “une ville sans commerce”. The facts hardly bear him out. A 
flourishing interior commerce from early times is attested by the great fairs: that at the 
temple of Diana, near the Aventine Mount (Dionysius of Halicarnassus, IV, 25); that 
at the foot of Mount Soracte, in the sacred wood of the goddess Feronia (Livy, I, 30; 
Dionysius of Halicarnassus, III, 32; Strabo, V, 2, § 9). The existence of foreign com- 
mercial relationships at an early period is attested by the foundation of the port of Ostia 
attributed to Ancus Martius (Livy, I, 33; Dionysius of Halicarnassus, III, 44) and by 


the first treaty with Carthage (Polybius, IlI, 22). Cf. Dureau de la Malle, Economie 
politique des Romains, I, p. 71. 

14 Perhaps much of the prejudice against commerce in antiquity may have been due to 
the disrepute in which retail trade was held: cf. Herodotus, I, 152; Aristophanes, 
Thesmophoriazusae, 387; Plato, Rep., Il, p. 371; Laws, XI, p. 918; Cicero, De Off., I, 
42; III, 15; Diogenes Laértius, I, 8; I, 104; VI, 34; Athenaeus, VI, pp. 221, 226; XIII, 
p. 566. 
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small scale is despicable” (De Off., I, 42), is willing to admit that “if 
it is extensive and imports commodities in large quantities from all 
the world and distributes them honestly, it is not so very discreditable”. 
Even Apollonius (Philostratus, Apollonius of Tyana, VII, 23) who had 
badgered the Spartan addict to commerce (cf. p. 174) is willing to ac- 
cept on terms of honorable equality his fellow-prisoner in the Free 
Prison at Rome if he is rich ‘‘by inheritance or by the profits of any 
honorable and not huckstering form of trade’. 


II. Commercial Problems. 
A. Carrying Trade Limited to Republics. 
Esprit, XX, 4, § 2. [Le commerce d’économie] regarde le 
gouvernement de plusieurs par sa nature. 
In declaring that the carrying trade appertains to the republic 
Montesquieu obviously has in mind among other instances a number of 
ancient commercial centers which he names in this connection.1® 


B. Free Trade. 

Esprit, XX, 9, § 1. C’est la concurrence qui met un prix 
juste aux marchandises, et qui établit les vrais rapports entre 
elles. 

13, § 1. Il faut... que l’Etat soit neutre entre sa Douane 
et son commerce, et [faire] en sorte que ces deux choses ne 
se croisent point; et alors on jouit de la liberté du commerce. 

* ao & 


The neutrality of the customs was the practice in Greece, where 
the customs tax was purely fiscal and not protective.1® When restric- 
tions were laid upon foreign commerce, as at Athens against Megara17 
or Macedonia!8 or the subject allies at the time of the siege of Syra- 
cuse,!9 these were generally temporary measures directed against an 
enemy. Nor is there evidence that the policy of the customs was pro- 
tectionist in nature at Rome. As Cagnat points out,2° there was no 
national industry worth speaking of while Rome was conquering the 
15 Athens (Esprit, XX, 4, § 1); Marseilles (XX, 5, § 1); Tyre (XX, 5, § 2); Car- 
thage (XX, 4, § 1); Rhodes, (XX, 17, § 1). — M. cites, not very appropriately, a 
remark in Cicero’s Republic, IV, 7 (Nonius, 24.16): “I do not approve of the same 
nation being the ruler of the world and also its tax-gatherer”. 

16 Cf. Huvelin, in Daremberg-Saglio, Dictionnaire des Antiquités, III, 2, p. 1762; Lécri- 
vain, ibid., IV, 1, p. 703. 

17 Thucydides, I, 139; Plutarch, Pericles, 30. 

18 Thucydides, V, 83. 


19 Tbid., VII, 28. 
20 Etude historique sur les impéts indirects, p. 3. 
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world; later, the world belonging to Rome, there was no one against 
whom her industry was to be defended. 


C. Necessity of Expedition. 

Esprit, XX, 18, § 2. Les affaires du commerce sont trés peu 
susceptibles ‘de ‘formalités. Ce sont des actions de chaque 
jour, que d’autres de méme nature doivent suivre chaque jour. 
Il faut donc qu’elles puissent étre décidées chaque jour. 

Ld * * 


At Athens, by a reform accomplished about 350 B. C., commercial 
affairs were included among the emenai dikai, the summary affairs 
which were to be judged within the month.2! In the Revenues of the 
Athenian Republic, attributed to Xenophon, the principle involved is 
clearly stated (3) ;22 “It would be a great encouragement to commerce, 
if prizes and rewards were allotted to such judges of the court as made 
the quickest and justest determination of all cases relating to trade, 
that the merchant might not lose the benefit of his market by an at- 
tendance upon the courts of justice”. 


D. Merchants’ Associations. 

Esprit, XX, 10, § 2... Les compagnies de négociants qui 
s’associent pour un certain commerce, conviennent rarement 
au gouvernement d’un seul. 

* * * 

The idea that commercial associations should be permitted only 
in the republic suggests the history of associations at Rome. The right 
of association was conceded at Rome by the Twelve Tables on condi- 
tion that the statutes of a given group were not to be in contradiction 
with the common law;?? and associations, including the College. of 
Merchants,?¢ flourished throughout the period of the Republic. They 
were twice repressed in the course of the disorders that marked the 
dissolution of the Republic,25 and with the advent of the Empire they 
were permitted only on the express authorization of the senate.?6 
21 Cf, Pollux, Onomasticon, VII, 101. Cf. Vinogradoff, Outlines of Historical Jurispru- 
dence, Tl, p. 161; Guiraud, Etudes économiques sur Pantiquité, p. 7. 

22 Cited by M., Esprit, XX, 18, § 1. 

28 Cf. Dig., XLVI, Title 22, 4. 

24 For the foundation of the College of Merchants at Rome, cf. Livy, II, 27. 

25 Cf, Cicero, Im Pisonem, 4; Ad Aftt., III, 15; Josephus, Antiquities of the Jews, XIV, 
10, § 8; Suetonius, Caesar, 42; Augustus, 32. 

26 Cf. Suetonius, Augustus, 32; Dig., II, Title 4, 1. — Trajan refused to. permit the 
incorporation of a company of 150 fabri as firemen for the use of the city of Nicomedia 
(Pliny, Epist., X, 42, 43). 
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E. Commercial Penalties. 

Esprit, XX, 15, § 2... Les négociants étanf obligés de con- 
fier de grandes sommes pour des temps souvent fort courts, 
...il faut que le débiteur emplisse toujours au temps fixe ses 
engagements: ce qui suppose la contrainte par corps. 

s te * 

Imprisonment of debtors took place in Athens in exaction of com- 
mercial debts: “The law...intent upon preventing the infliction of 
damage [upon merchants] inflicts imprisonment as penalty for the 
guilty; they remain in custody until they pay the sums that have been 
awarded by a sentence” (Demosthenes, XXXIII, 1).?7 


F. Nobles Debarred from Commerce. 

Esprit, V, 8, § 13. Il faut que les lois défendent. . .le com- 
merce aux nobles dans l’aristocratie: des marchands si ac- 
crédités feroient toutes sortes de monopoles. 

XX, 21, § 1. Il est contre l’esprit du commerce, que la no- 
blesse le fasse dans la monarchie. 

& * * 

It will be recalled that Plato, in the Republic, Ill, pp. 416-17, 
would have the members of his guardian class keep themselves en- 
tirely free from the trammels of commerce, lest they should become 
wolves instead of shepherds. But though the practice was frowned 
upon in certain oligarchies,28 the nobility of a number of cities took 
an active réle in commerce: for example the dynasty of the Bacchiadae 
at Corinth represented a family of noble men of affairs who succeeded 
in acquiring control of the government.29 At Rome during the period 
of the Republic senators were forbidden to engage in trade,?9 though 
they themselves at times eagerly sought the privilege. Livy (XXI, 63) 
cites a plebiscite, introduced by the tribune Claudius and sponsored by 
Caius Flaminius, providing that no senator or son of a senator should 
be owner of a ship fit for sea voyages which had a capacity of more 
than 300 amphorae, “for”, says Livy, “every kind of traffic was deemed 
unbecoming a senator’. Similar restrictions were laid upon the sena- 
torial class under the Empire.31_ Montesquieu cites the passage of the 
Justinian Code in question: “We forbid persons of noble birth”, say the 
27 Cf. Guiraud, Etudes économiques sur Pantiquité, p. 7. 

28 Cf, Aristotle, Pol., V, 12, p. 1316b. 
28 Cf. Glotz, Ancient Greece at Work, p. 75; P. Huvelin, in Daremberg-Saglio’s Dic- 
tionnaire des antiquités, III, 2, p. 1751. 


80 Cf, Cicero, Verr., II, v, 18. 
81 Cf, Dio Cassius, LXIX, 16; Cod. Theod., XIII, Title 1, 21; Cod. Just., IV, Title 63, 3. 
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Emperors Honorius and Theodosius, “or those who are conspicuous 
through the honors they enjoy, or who are wealthy, to carry on any 
‘trade which is injurious to cities, in order that the power to purchase 
and sell may be rendered more easy between plebeians and merchants”. 
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CHAPTER XV 
MARRIAGE RELATION 


I. Marriage in the Republic. 

II. Intervention of State in Marriage. 

III. Dowries. 

IV. Monogamy and Polygamy. 

V. Adultery. 

VI. Natural Offspring as Citizens. 

VII. Repudiation. 

VIII. Measures to Encourage Marriage. 
* * * 

Montesquieu does not consider marriage per se in the Esprit: he 
discusses it in connection with luxury (Esprit, VII, 10-17), with what 
he terms “domestic slavery”, that is, polygamy (XVI), and with popu- 
lation (XXIII, 2-10, 21-22). Throughout these scattered remarks Mon- 
tesquieu considers marriage almost exclusively from the civic view- 
point; in the last resort the institution interests him particularly as 
the most effective means of increasing the population and hence as an 
indispensable adjunct of the state. 

The influence of antiquity in this connection is to be sought not 
only in the stress laid upon the civic function of marriage but also in 
sundry details of the discussion: as the following pages will indicate, 
certain positions that he assumes are adopted directly from the prac- 
tice of the ancients. 


I. Marriage in the Republic. 

Esprit, VII, 16, § 1. Les Samnites avoient une coutume qui 
...devoit produire d’admirables effets... On assembloit tous 
les jeunes gens, et on les jugeoit. Celui qui étoit déclaré le 
meilleur de tous, prenoit pour sa femme la fille qu’il vouloit; 
celui qui avoit les suffrages aprés lui choisissoit encore; et 
ainsi de suite. ey 

* 


Montesquieu would not go so far as to suggest that this primitive 
custom be generally adopted by all republics; he restricts it to small 
polities and those in a situation similar to that of the Samnites! 
1 By which he probably means, in a perpetual state of warfare. 

180 


(Esprit, VII, 16, § 1). He gives as his source for the customs in ques- 
tion (ibid.) the citation of Nicholas of Damascus by Stobaeus in Con- 
Stantine Porphyrogenetes (Excerpta, ed. Henri de Valois, p.#p15).2 
Strabo also gives an account of the practice as applied by the Samnites 
(V, 4, § 12); he observes (XI, 11, § 8) that among the Tapyri likewise 
it is the custom “that he who is adjudged the bravest marries whom- 
soever he wishes’. 


Montesquieu implies that Plato has adopted the same institution 
for the Utopia of the Republic; but Plato does not refer to the practice 
in connection with marriage. As a matter of fact, in accordance with 
the mating customs enjoined in the Republic, monogamous marriage 
is out of the question. Plato merely observes (Rep., V, p. 460): “I 
think that our braver and better youth, besides their honors and re- 
wards, might have greater facilities of intercourse with women given 
them; their bravery will be a reason, and such children ought to have 
as many sons as possible”. 


Ii. Intervention of State in Marriage. 
Esprit, XXIII, 7, § 2. Dans les petites républiques, ou in- 
Stitutions singuliéres,...il peut y avoir des lois qui donnent 
aux magistrats une inspection sur les mariages des enfants des 
citoyens, que la nature avoit déja donnée aux péres. 
* * * 


In connection with the idea of the state usurping the normal func- 
tions of parents in arranging marriages, Montesquieu cites Plato? and 
Sparta.t There were other instances of the state intervening in mat- 
ters of this kind. From the time of Augustus the magistrate was au- 
thorized to intervene when a father’s objection to the marriage of his 
child was not reasonable.> Likewise a constitution of Severus and 
Caracalla (Cod. Just., V, Title 4, 1) provides that “when a question 
arises with reference to the marriage of a young girl, and the guardian, 


2Dupin (Observations, cited by Laboulaye, CEuvres, note on Esprit, VII, 16, Title) re- 
marks: ‘“L’auteur a pris ici les Sunites, peuples de la Sarmatie, pour les Samnites, peuple 
de I’Italie. Stobée les appelle Sunitae”. I have been unable to identify the “unites 
referred to by Dupin; as a matter of fact Stobaeus calls them Zovvira:. As the same 
custom is attributed to the Zavvlrac in the passage from Strabo (V, 4, § 12) which 
I cite in the text, and as Zavvlrac was the regular Greek equivalent of Samnites (cf. 
Polybius, I, 6; II, 19), Montesquieu was quite justified, it would seem, in referring to 
the Samnites. 

3 Cf. particularly Politicus, p. 310; Rep. V, p. 460; Lews, IV, p, 721; VI, p. 773. 

4 Cf. Xenophon, Spartan Republic, I, 6; Plutarch, Lycurgus, 14; Agesilaus, 2. 

5 Cf. Dig., XXIII, Title 2, 19. 
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the mother and the relatives cannot agree to the selection of a hus- 
band, the decision of the governor of the province must be obtained”. 


III. Dowries. 

Esprit, VU, 15, § 1. Les dots doivent étre considérables dans 
les monarchies, afin que les maris puissent soutenir leur rang 
et le luxe établi. Elles doivent étre médiocres dans les ré- 
publiques, ot le luxe ne doit pas régner. Elles doivent étre a 
peu prés nulles dans les Etats despotiques, oi: les femmes sont, 
en quelque fagon, esclaves. 

* * * 

Baudrillart® has remarked upon the arbitrary nature of distinctions 
like these: ‘Que d’arbitraire dans ces prétendues convenances ou né- 
cessités, qu’on pourrait tout aussi bien retourner en sens inverse, en 
soutenant que la communauté des biens s’impose davantage dans les 
républiques, comme plus conforme 4 l’esprit d’égalité”. 

Montesquieu seems to have in mind the restriction of dowries in 
Greece at a comparatively early stage of development.” According 
to Plutarch (Solon, 20), Solon prescribed small dowries in ordinary 
marriage: he decided that “women could bring to their husbands only 
three dresses and furniture of little value and nothing else, for he did 
not wish marriages to be treated as money bargains or means of gain”. 
It was the aim of Lycurgus to entirely debar dowries at Sparta;® and 
this practice was ascribed, traditionally at least, to Sparta in after 
days.2 Dowries were limited at Marseilles; Montesquieu (Esprit, VII, 
15, § 1, note) comments on the fact that “the maximum dowry among 
[the Massiliotes was] a hundred gold pieces, and five for dress, and 
five for golden ornaments” (Strabo, IV, 1, § 5). 

It is evident that the foregoing legislation was not particularly 
effective. As early as the time of Aristides, dowries had become fairly 
large at Athens: for example, each of the daughters of Aristides re- 
ceived 3,000 drachmas from the state as dowry, following his death 
in poverty (Plutarch, Aristides, 27). In Sparta “the love of gold and 
silver having been introduced, the citizens sought the alliance not of 
the most virtuous girls but of the wealthiest houses” (Plutarch, Ly- 
sander, 30). By the time of Aristotle excessive dowries had attained 
6 Histoire du luxe, I, pp. 120-21. 

7 In the Homeric Age, of course, prospective husbands paid for their brides, in cattle: cf. 
Iliad, XVI, 178, 190; XVIII, 593; XXII, 472; Odyssey, VI, 159; XV, 367; XVIII, 275 
ff.; XIX, 529; XXI, 161. 


8 Cf. Plutarch, Lycurgus, 15. 
®Cf. Justin, II, 3; Athenaeus, XIII, p. 555; Alian, Vor. Hist., VI, 6. 
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the proportions of a scandal. Aristotle (Pol., II, 9, p. 1270a) points 
out that nearly two-fifths of Sparta is held by women: “this is owing 
to the number of heiresses and to the large dowries which are cus- 
tomary. It would surely have been better”, he adds, “to have given no 
dowries at all, or, if any, but small or moderate ones”. 


IV. Monogamy and Polygamy. 

Esprit, XVI, 2, § 5. La loi qui ne permet qu’une femme se 
rapporte plus au physique du climat de l'Europe qu’au phy- 
sique du climat de 1’Asie. 

§ 2. Dans les pays tempérés. ..la vieillesse [du mari] suit 
en quelque fagon [celle de la femme]... Il a da naturelle- 
ment s'introduire une espéce d’égalité...et par conséquent 


la loi d’une seule femme. 
* ae * 


Monogamy was the general practice in Greece in the classical 
period, though there occur certain instances, not all well authenticated, 
of exceptions to the rule, generally introduced under stress of emer- 
gency.19 Monogamy was likewise in force at Rome. To be sure 
Montesquieu (Esprit, XVI, 2, § 6), on the authority of Jornandes (De 
regnorum ac temporum successione, XIV) and “les histoires ecclé- 
siastiques”, affirms that Valentinian permitted polygamy in the Em- 
pire,11 a statement that seems to rest on the authority of the eccle- 
siastical writer Socrates (Church History, IV, 31), whom Jornandes 
merely copied. But as Zenos points out,!2 there is no vestige of the 
supposed law in any other ancient writer nor in any of the codes. 
Bigamy and. polygamy were banned by Roman Law. A second mar- 
riage contracted before the dissolution of the first was declared null 
and void, and if bad faith were involved, punishment was provided.13 


10 According to Herodotus (V, 39) King Anexandrides of Sparta, on refusing to repu- 
diate his wife, who was sterile, was compelled by the Ephors to make a bigamous second 
marriage. Diogenes Laértius (II, 26) observes that “the Athenians, desiring to repopulate 
their city, deprived of its citizens by war and pestilence, are said to have decreed that 
citizens, restricted to one wife indeed, were to be permitted to have offspring from an- 
pther woman”. Athenaeus (XIII, p. 555) notes that Socrates is reputed to have taken 
advantage of the decree by supplementing Xantippe with another wife, Myrto by name; 
but Athenaeus is evidently doubtful about both the decree and the reported bigamy of 
Socrates. For one thing he points out that though the comic poets delighted in lam- 
pooning Socrates, they make no mention of his double marriage. — Euripides is also said 
to have had two wives (Aulus Gellius, XV, 20). Plutarch (Dion, 3) says that the 
tyrant Dionysius the Younger married two wives at the same time. ? } 
11M. goes on to say that the law was so contrary to climatic conditions that it was 
subsequently repealed. 

12 Trans. of Socrates, p. 114. : 
13 Cf, Cod. Just., IX, Title 9, 18; Inst., IV, Title 18, 4. — Cf. also Cod Just., V ,Title 
5, 2; IX, Title 9, 18. 
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The concept that husband and wife should grow old together may 
be a reminiscence of Xenophon’s charming idyl, the Economics (7). 
Ischomachus tells his young wife that if she follows his sage advice, 
“far from fearing that maturity when it arrives will make you forfeit 
the respect shown you in your household, you will have the assurance 
that as you grow older. you will become a still better companion for 
me”. It is more or less with this idea in mind that Aristotle holds that 
the ages of husband and wife should follow a fitting ratio (Pol., VII, 
15, p. 1334b): “The legislator ought to consider the persons and the 
length of their life, that their procreative life may terminate at the 
same period, and that they may not differ in their bodily powers”. 
Hence, “women should marry when they are about eighteen years of 
age, and men at seven and thirty; then they are in the prime of life, 
and the decline in the powers of both will coincide”. 


V. Adultery. 
Esprit, Vil, 10; 11; 13. 
as * * 

Montesquieu’s discussion of adultery comprises an account of the 
manner in which that offense was punished at Rome by the domestic 
tribunal under the Republic,14 by the Julian law on adultery under the 
Empire.15 


VI. Natural Offspring as Citizens. 

Esprit, XXIII, 6, § 4. Il faut remarquer que, la qualité des 
citoyens étant considérable dans les démocraties, ot: elle em- 
portoit avec elle la souveraine puissance, il s’y faisoit souvent 
des lois sur l’état des batards, qui avoient moins de rapport a 
la chose méme et a l’honnéteté du mariage qu’a la constitution 
particuliére de la république. 

cd * * 


As Laboulaye!® points out, the foregoing remark seems to be 
based on a passage in Aristotle (Pol., III, 5, p. 1278a) : “With respect 
to natural children, it is through want of citizens regularly born that 
[democracies] admit such: for these laws are always made in conse- 
quence of a scarcity of inhabitants ; so, as their numbers increase, they 
first deprive the children of a male or female slave of this privilege, 
14 Cf, Dionysius of Halicarnassus, II, 25; Livy, XXXIX, 18. The institution occasionally 
functioned under the Empire; cf. Suetonius, Tiberius, 35; Tacitus, Ann., XIII, 32. 

15 Cf. Horace, Od., IV, v, 21 ff.; Suetonius, Augustus, 34; Dio Cassius, LIV, 16; Dig., 


IV, Title 4, 37, § 1. 
16 CEuvres, note on Esprit, XXIII, 6, § 4. 
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next the children of a free-woman, and last of all they will admit none 
but those whose fathers and mothers were born free”.17 


VII. Repudiation. 

Esprit, XVI, 15, § 3. C’est...une régle générale que, dans 
les pays ou la loi accorde aux hommes la faculté de répudier, 
elle doit aussi l’accorder aux femmes. 

* * * 


Both husband and wife were permitted to repudiate in Greece.18 
But whereas the husband could do so when he so desired,1® the wife 
was confronted by certain difficulties: she was obliged to present valid 
reasons for the step.29 ; 

At Rome the law attributed to Romulus?! did not permit the repvu- 
diation of husbands by wives, while husbands were permitted to re- 
pudiate their wives for only three reasons: poisoning, counterfeiting 
keys2? or adultery.22 In the usual form of marriage, by consensus, 
of a later period, mere repudiation on the part of the husband was 
sufficient to dissolve the wedding tie; and the wife was likewise free 
to repudiate her husband.24 Although the Julian and Papian Poppaean 
Laws. under Augustus laid restrictions upon freedom of repudiation, 
they were not particularly effective; indeed Augustus himself com- 
pelled Agrippa to divorce his wife so that he might marry Augustus’ 
daughter Julia (cf. Dio Cassius, LIV, 6). The period of the Christian 
emperors brought about a decided limitation upon the right of repudia- 
tion. Constantine permitted a woman to repudiate her husband only 


17 Laboulaye (ibid.) includes a reference to Plutarch, Pericles, 37. Plutarch discusses 
therein the specific case of the illegitimate son of Pericles: the young man was accorded 
citizenship at the urgent request of his father. 
18M. (Esprit, XVI, 16, § 2) cites a law of Solon to that effect: cf. Plutarch, Solow, 20. 
19 Cf. Demosthenes, LVII, 41; LIX, 54, 86; Lysias, I, 28; Andocides, Of the Mysteries, 
125 ff. 

20 Demosthenes, XXX, 81. 

21 Cf. Plutarch, Romulus, 22. 

221. ¢., “kdedav broBodf”. Another MS reading gives “maddy” for “ kdedav”?; the 
phrase would then read: “the substitution of children”. 

23The statement found in Aulus Gellius (IV, 3) and Valerius Maximus (II, 1, § 4) that 
Spurius Carvilius Ruga was the first to repudiate his wife seems hardly possible in view 
of the fact that the formula for repudiation was given as early as 450 B. C. in the 
Twelve Tables (cf. Cicero, Phil., Il, 28). M. has given an entirely plausible explanation: 
Those repudiating their wives for any other reason than the three enumerated above were 
compelled to give half their property to their wives and the other half to the Temple 
of Ceres (Plutarch, Romulus, 22). Spurius then was the first to desire to retain his 
property even though he sought to repudiate his wife for a reason not included in the law 
of Romulus (Esprit, XVI, 16, § 6-8). 

24 Cf. Cicero, Ad Fam., VIII, 7; Ad Att., XI, 23; Pro Cluentio, 5; Phil., II, 28; Seneca, 
De Ben., III, 16; Martial, Epigr., VI, 7; X, 41. 
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if he were a murderer, a poisoner, or a violater of sepulchers, while 
the husband could repudiate only in the event that his wife were an 
adultress, a poisoner, or a procuress.25 


VIII. Measures to Encourage Marriage. : ; 
Esprit, XXIII, 9, § 1. Les filles,...qui ont un esprit qui 
n’ose penser, un coeur qui n’ose sentir, des yeux qui n’osent 
voir, des oreilles qui n’osent entendre, qui ne se présentent 
que pour se montrer stupides, condamnées sans relaches a des 
bagatelles et a des préceptes, sont assez portées au mariage: 

ce sont les garcons qu’il faut encourager. 

* * * 

It is probable that Montesquieu’s unflattering portrait of the typi- 
cal young lady of the marriageable age is based upon his young eigh- 
teenth century contemporaries.2® It is hardly likely that he had in 
mind classical prototypes of the jeune fille honnéte, though his portrait 
serves to recall the typical Greek gynaeconitis and its suppressed in- 
mates, of whom Pericles could say with no conscious trace of mockery 
that hers would be the supreme glory ‘‘whose praise or blame is least 
bruited on the lips of men” (Thucydides, II, 45). 

On the other hand it is evident that Montesquieu takes cognizance 
of the increasing aversion toward marriage in antiquity and particu- 
larly at Rome:27 in Chapter XXI of Book XXIII he has given an ex- 
tensive account of the measures that were taken at Rome to encourage 
marriages. 

25 Cf. Cod. Theod., Ill, Title 16, 1. 

26 Cf. E. Zévort, M., p. 198. 

27 A typical expression of the attitude, together with the sage admonition that marriage 
is a sad necessity is found in Aulus Gellius (I, 6: cited by M., Esprit, XXII, 21, § 4) 
in the discourse of the censor Metellus Numidicus toward the.end of the second century 
B. C.: “If, fellow-Romans, we could exist without wives, we would all avoid that source 
of care, but since nature has provided that we can neither get along well with wives 
nor live at all without them, we should have in mind our ultimate security rather than a 
short space of delight”. Somewhat later Antipater of Tarsus (cited by Stobaeus, Florile- 
gium, IV, 22) notes dejectedly that “in these days of dissolution and anarchy all things 


change for the worse and marriage is thought a hard thing... They bar the door against 
a wife as against an enemy”. 
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CHAPTER XVI 
EDUCATION 


I. Civic Importance of Education. 
Ii. Consistency in Education. 
III. Education by Example. 
IV. Music in Education. 
a * * 


Montesquieu devotes comparatively little space to educational 
problems in the Esprit,1 and throughout he limits the discussion to 
“Erziehung unter staatlichem Gesichtspunkt”, as Klemperer put it.2 
He has kept clearly in mind the principes that he had previously estab- 
lished for the republic, the monarchy and the despotism: virtue, honor 
and fear respectively.2 Education should strengthen the effectiveness 
of each of these principes. If the state is sound, education will incul- 
cate wholesome doctrines; if it is corrupt, education will be directed to 
the not very edifying end of maintaining existing corruption. In the 
republic every effort is to be made to enhance the veneration in which 
virtue is held. In the monarchy education should stress honor: 
Montesquieu’s discussion is no more than a series of directions 
for flourishing in court circles, and in the last resort represents the 
author’s personal observations of life and manners at Versailles,* in a 
series of pretentious maxims.® Similarly education in the despotism is 
primarily intended to inculcate fear:® in accordance with this view- 
point Caligula, Nero and Domitian would make the most admirable of 


1Cf£. Barckhausen, M., ses idées et ses ceuvres, p. 107; Faguet, Politique compearée, p. 235; 
Klemperer, M., II, p. 34. 


2 Loc. cit. 
3 He eliminates all consideration of education in the aristocracy. 


4 Esprit, IV, 2. Cf. Klemperer, M., Il, p. 34: “Was [M.] dargestellt, ist eigentlich nur 
Versailles, kaum auch Paris; gewiss nicht ganz Frankreich”. y 
5 "De telles maximes”, says Voltaire (Commentaire, XIV), “nous paraitraient convenables 
dans l’Art de se rendre agréable dans la conversation par \’Abbé de Bellegarde, ou dans les 
Moyens de plaire de Moncrif”. afin 

6 Esprit, IV, 3, § 3. The doubtful ethical import of M.’s conception of education in the 
despotism is obvious; as Barthélemy-St. Hilaire remarks (Pref. to trans. of Aristotle's 
Politics, p. xcvi: ““[M.] enseigne ce qu’il faut qu’on fasse pour maintenir ce qui est mal”. 
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pedagogues. The artificial nature of this “educational” scheme is ob- 
vious.” 

It would be bootless to seek in antiquity for counterparts to Mon- 
tesquieu’s discussion of education in the monarchy, which as we have 
seen is an account of contemporaneous social manners and customs; 
and one can readily grant the appositeness of Montesquieu’s remark 
that ‘l’éducation [dans le despotisme] est. ..en quelque fagon nulle”.® 
On the other hand, his conception of education as it functions in the 
democracy, which, fragmentary and generalized though it is,® consti- 
tutes the only serious approach to the subject of education, is quite in 
accord with the ideas current in antiquity. 


I. Civic Importance of Education. 

Esprit, IV, 1, § 1. Les lois de l'éducation sont les premiéres 
que nous recevons... Elles nous préparent a étre citoyens. 

5, § 1. C’est dans le gouvernement républicain que l’on @ 
besoin de toute la puissance de l'éducation. 

IV, Title... Les lois de l’éducation doivent étre relatives 
aux principes du gouvernement. 

* * % 


The importance of utilizing the early formative period for educa- 
tional purposes is obvious enough.1° 


7 Cf. Zévort, M., p. 180: “Est-il aussi vrai que, dans la monarchie, |’éducation ne com- 
mence qu’au moment ou I|’on entre dans le monde et que, dans le gouvernement despo- 
tique, elle soit en quelque facgon nulle? M., lié par sa classification, a di établir des dis- 
tinctions assez factices’’. 
8 Esprit, IV, 3, § 4. Education in the despotism (i. e., apprenticeship in fear) is unim- 
portant because “la crainte des gouvernements despotiques nait d’elle-méme parmi les 
menaces et les chatiments” (Esprit, IV, 5, § 1). Franck remarks (Rev. contemporaine, 
2e sér., III (1858), p. 65): “Un tyran méme pourra-t-il se passer des sciences, des arts, 
de toutes les connaissances. ..qui font la puissance et la grandeur des Etats voisins?” 
® Cf. Barckhausen, M., ses idées et ses ceuvres, p. 107. 
10 Cf. Euripides, Suppliants, 914 ff.: 
‘“<_..It may be taught, 

This chivalry; for even the babe is taught 

To speak and hear things not yet understood; 

And what one learneth, that he is wont to keep 

To hoary hairs. So train ye well the child”; 
Plato, Rep., Il, p. 377: “The beginning is the most important part of any work, espe- 
cially in the case of a young and tender thing, for that is the time at which the char- 
acter is being formed and the desired impression is most readily taken”; Seneca, De Consol. 
(ad Helviam), 2: “Nothing sinks so deeply into the mind as the teaching which we re- 
ceive in our earliest years”; idem, De Ira, II, 18: “Education ought to be carried on with 
the greatest and most salutary assiduity: for it is easy to mould minds while they are 
still tender”; Quintilian, Ims#. Orat., I, 2: “By mature we are most tenacious of what we 
imbibe in the dawn of life, just as new vessels retain the flavor which they first drank 
in”; Plutarch, On Education, 3: “Infancy is supple and easily moulded, and what children 
learn sinks deeply into their souls, while they are young and tender”, etc, 
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Plato has particularly stressed the civic importance of education. 
“The true natural art of statesmanship”, he says (Politicus, p. 308), 
“will never allow any state to be formed by a combination of good and 
bad men, but. ..will entrust them to proper teachers who are her min- 
isters’. In Plato’s Republic education forms the cornerstone of the 
state. Throughout that work the viewpoint is adopted that “good nur- 
ture and education implant good constitutions, and these good consti- 
tutions taking root in a good education improve more and more” (Rep., 
IV, p. 424). In the Laws he also emphasizes the civil réle of education: 
“Of all the great offices of state, that of the minister for the education 
of the youth is the greatest” (Laws, VI, p. 765). Laboulaye!! cites 
Aristotle (Pol., III, 9, p. 1310a): “That which contributes most to pre- 
serve the state is what is now most despised, to educate your children 
_for the state”. ‘No one will doubt”, says Aristotle in another passage 
of the Politics (VIII, 1, p. 1337a), “that the legislator should direct 
his attention above all to the education of youth; for the neglect of 
education does harm to the constitution”. Diotogenes (cited by Sto- 
baeus, Florilegium, XLIII, 95) notes that “the education of youth is the 
principle of every polity”. Ephorus (cited by Strabo, IX, 2, § 2) de- 
clares that “Beotia is naturally well-suited to hegemony, but... those 
who were from time to time its leaders neglected careful training and 
education, and therefore, although they at times achieved success, they 
maintained it only for-a short time”. “‘What employment can be more 
advantageous to the state’, asks Cicero (De Divin., II, 2), “than to 
educate the younger generation?” Says Seneca (Dial., IX, 3): “Not 
only he who brings forward candidates, defends the accused, and de- 
cides about peace and war, serves the state, but also he whc ‘structs 
the young, forms their minds to virtue, and hinders their rushing into 
dissipation”. Plutarch (Lycurgus, 14) remarks that Lycurgus “regarded 
[education] as the greatest and noblest task of the law-giver”. In his 
Comparison of Lycurgus and Numa, 4, he points out that “not even for 
a little time did the beautiful edifice of justice which [Numa] had 
reared remain standing, because it lacked the cement of education”. 

The specific statement that education should be relative to the 
principles of government is found in Plato’s Politicus (p. 308) ; he ob- 
serves that the “royal science [politics] appears...to be the mistress 
of all careful educators and instructors, and will not allow any of them 
to train characters unsuited to the political constitution which she de- 


11 Note on Esprit, IV, 1, § 1. 
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sires to create”. He expresses the same idea in the Laws, VII, p. 809: 
“Let the guardian of the law, who is the director of education. ..keep 
a sharp lookout and take especial care of the training of our children, 
directing their nature, and always turning them to good according to 
the law”. Dedieu12 points out that a similar statement is to be found 
in Aristotle (Pol., V, 9, p. 1310a): “That which most contributes to 
the permanence of constitutions is the adaptation of education to the 
form of government... The best laws, though sanctioned by every 
citizen of the state, will be of no avail unless the young are trained 
by habit and education in the spirit of the constitution”. “The citizen 
should be moulded to suit the form of the government under which 
he lives” (Pol., VIII, 1, p. 1337a). Even women should be “trained 
by education with an eye to the constitution” (ibid., I, 13, p. 1260b). 

The Spartans were particularly noted in antiquity for the care 
with which education was directed according to the law of the land to 
the specific end of forming good citizens.1* “Simonides gave Sparta 
the epithet of ‘man-subduing’, since more than in any other state her 
customs made her citizens obedient to the laws and tractable, like 
horses that are broken in while yet they are colts” (Plutarch, Agesi- 
laus, 1). To weaken Sparta Philipoemon forced the abandonment of 
the ancient system of education in Sparta, and provided that hence- 
forth the Spartan youth were to be trained on the Achaean model 
(Plutarch, Philipoemon, 25, cited by M., Esprit, IV, 6, § 2, note; Pau- 
sanias, VII, 8, § 5). 


II. Consistency in Education. 
Esprit, IV, 4, § 2. [L’]éducation [des anciens] avoit un... 
avantage sur la nétre; elle n’étoit jamais démentie. 
* * * 


There are sundry references in antiquity to the principle involved. 
Xenophon notes (Cyropaedia, I, 2, § 3) that the “Persians,14 by antici- 
pation, are careful to provide from the beginning, that their citizens 
shall not be such as to be inclined to any action that is bad or mean”. 
One of the most earnest injunctions of Plato’s Laws (I, p. 643) is that 
“he, who would do good at anything, must practice that thing from his 
youth upwards, both in sport and in earnest... The soul of the child 
12 M., p. 39. Cf. also Laboulaye, uvres, note on Esprit, IV, 1, § 1. 

13 Cf. Gilbert, Handbuch der griechischen Staatsalterthiimer, 1, p. 67 ££.; Grasberger, 
Erziehung und Unterricht im klassischen Alterthum, Il, p. 57; Ill, p. 564. 


14 Jt will be recalled that Persia, in the Cyropaedia, is a species of Utopia with a Lace- 
daemonian basis. ; 
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in his play should be trained to that sort of excellence in which when 
he grows up to manhood he will have to be perfected”. In the Laws, 
II, p. 653, he observes that “the particular training... which Igads you 
always to hate what you ought to hate, and love what you dught to 
love, from the beginning to the end... . will be rightly called education”. 
The same idea is to be found in the Republic (II, p. 377) in his dis- 
cussion of the use of fiction for the young: “Shall we just carelessly 
allow children to hear any casual tales which may be devised by care- 
less persons, and to receive into their minds ideas for the most part 
the very opposite of those which we would wish them to have when 
they are grown up”. Being asked what were the most necessary things 
for well-born boys to learn, Aristippus is reported to have said (Dio- 
genes Laértius, II, 80) : “Those which will be useful to them when they 
are grown up”. Maecenas’ plan of education for the senators and 
knights had this idea in mind (Dio Cassius, LII, 26) : ‘““While they are 
still children they should attend schools, and when they. come out of 
childhood into youth they should turn their minds to horses and arms... 
' In this way from very boyhood they will both learn and practice all 
that they must themselves do on becoming men”. 


III. Education by Example. 
Esprit, IV, 5, § 5... Pour que les enfants puissent avoir 
[?amour des lois et de la patrie], il y a un moyen sfr: c’est 


que les péres l’aient eux-mémes. 
* * * 


The efficacy of example in education was often stressed in anti- 
quity. 

Xenophon notes (Cyropaedia, I, 2, § 18) that the Persians “teach 
the boys self-control; and it greatly conduces to their learning self- 
control that they see their elders also living temperately day by day”. 
When Cyrus reaches Babylon, he deems it advisable that the Persian 
youth be educated there (ibid., VII, 5, § 86) “for we ourselves shall be 
better, if we aim to set before the boys as good examples as we can 
in ourselves; and the boys could not easily turn out bad, even if they 
should wish to, if they neither see nor hear anything vicious but spend 
their days in good and noble pursuits”. “The best way to train the 
young’, says Plato (Laws, VII, p. 729), “is to train yourself at the same: 
time; not to admonish them, but to be always carrying out your own 
principles in practice’. As the Pseudo-Aristotle puts it (Economics, 
I, 8): “Unless parents afford their children a fair pattern of life, they 
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will leave them an obvious excuse to quote against themselves”. Says 
Seneca (De Ira, II, 21: “What is soft and unformed clings to that which 
is near, and takes its shape; the habits of young men reproduce those 
of their nurses and pedagogues”. He illustrates by an apt anecdote: 
“Once, a boy, who was brought up in Plato’s house, went home to his 
parents, and on seeing his father shouting with passion, said: ‘I never 
saw any one at Plato’s house act like that’. I doubt not that he learned 
to imitate his father sooner than he learned to imitate Plato”. The 
entire fourteenth Satire of Juvenal discusses bad examples set by par- 
ents to children. Pliny (Epist., VIII, 14) laments the good old days 
when education was acquired by the eyes as well as by the ears: i. e., 
by example as well as by precept. Tacitus (De Orat., 29) bewails the 
fact that ‘“‘the parents themselves are so far from training their young 
families to virtue and modesty, that they set them the first examples 
of luxury and licentiousness”. Quintilian (/nst. Orat., 1, 2) notes that 
“we have been the teachers of our children; they only repeat what 
they have heard us say”. If they are aware of the vices of their elders, 
“all that becomes habit and soon second nature”. Plutarch (On Edu- 
cation, 20) observes that “before all things fathers must, by a good 
behavior, set a good example to their sons, that, looking at their lives 
as a mirror, they may turn away from bad deeds and words”. He cites 
as an admirable example the education provided by Cato the Elder 
for his son (Marcus Cato, 20). Philostratus (Apollonius of Tyana, VI, 
31) quotes Archytas: “Let the father be an example of virtue to the 
son, for the fathers themselves will set their faces more intently to- 
ward the virtues if their children resemble them”. 


IV. Music in Education. 

Esprit, IV, 8, § 6: Je suppose qu’il y. ait parmi nous une 
société de gens si passionnée pour la chasse, qu’ils s’en oc- 
cupassent uniquement; il est sfir qu’ils en contracteroient une 
certaine rudesse. Si ces mémes gens venoient 4 prendre en-, 
core du gofit pour la musique, on trouveroit...bientét ‘de la 
différence dans leurs maniéres et dans leurs meurs. 

§ 7. Si a la société dont j’ai parlé, on ne donnoit que des 
tambours et des airs de trompette, n’est-il pas vrai que. l’on 
parviendroit moins a son but, que si l’on donnoit une musique 


tendre? 
* * * 


There are three ideas involved in the foregoing remarks: 1) those 
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overly addicted to certain vigorous pursuits!5 are apt to develop a 
definite harshness of character; 2) music would have a beneficent 
effect in softening this trait;1® 3) certain types of music would be 
more effective than others for the purpose. Let us examine these 
ideas in turn. 

The idea that too exclusive devotion to physical pursuits produces 
harshness of character is advanced in Plato’s Republic, II, p. 410:17 
“Did you never observe...the effect on the mind itself of exclusive 
devotion to gymnastic?” — “In what way shown?” — “Producing a 
temper of hardness and ferocity”.—“Yes...I am quite aware that the 
mere athlete becomes too much of a savage”. He notes that “in gym- 
nastics if a man takes violent exercise and is a great feeder...he ends 
by becoming a hater of philosophy, uncivilized... He is like a wild 
beast, all violence and fierceness”. Montesquieu1§ cites a passage of 
Aristotle (Pol., VIII, 4, p. 1338b), in which the latter contends that 
Spartan children who began gymnastic exercise at a very early age 
contracted too much ferocity as a result.19 

As for the powerful moral effect of music for better or for worse, 
it was a concept widely held among the Greeks and to a lesser extent 
among the Romans.?° To the classical instances adduced by Montes- 
quieu himself?! one might add many others?2 and there are but few 
dissenting notes.22 The specific statement that music tempers harsh- 


15 Gymnasts in Plato and Aristotle; M.’s contemporaries, the hobereaux. 

16 As Dargan remarks (Aesthetic of M., p. 27), M. takes a particularly favorable atti- 
tude toward music, which is the only art he defends against the charge of effeminacy. 

17 Cited by Laboulaye, Guvres, note on Esprit, IV, 8, § 5. 

18 Esprit, TV, 8, § 5, note. 

18 Cf. also Pol., VII, 17, p. 1335b: “The constitution of an athlete is not suited to the 
life of a citizen”. Aristotle discusses the vicious results of the practice at Sparta in. the 
Politics, VIII, 4, p. 1338b. Gymnastics was also condemned in antiquity as leading to 
immorality (Cicero, Tusc, Disp., IV, 33; De Off. I, 35; Plutarch, Romam Questions, 
40), or as dulling the mind (Athenaeus, X, 43), or as an indication of effeminacy 
(Tacitus, Ann., XIV, 20), Plutarch, Philopoemon, 3). 

20 The Romans of the older period were not particularly addicted to music. Polybius 
(XXX, 13) relates with much gusto an anecdote concerning the praetor Anicius. At- 
tending a musical “contest” (’ay&v), he looked forward with much relish to a rousing 
physical combat. Wearying of what seemed to him the effeminate preliminary ma- 
neeuvres of the players, he bade them have done with their nonsense and start fighting. 
21 Esprit, IV, 8, § 1. ; 

22 Cf. Aristophanes, Clouds, 965 ff.; Plato, Lews, VII, 799 ff.; Crito, p. 50; Aristotle, 
Pol., VIII, 5, p. 1340b (cited by Barthélemy-St. Hilaire, note on Pol., V (8), 21, § 3)3 
Cicero, Leg., II, 15; Tusc. Disp., 1, 2; Strabo, I, 2, § 3, X, 3, § 93 Quintilian, Inst. 
Orat., I, 10; Maximus of Tyre, Diss., XXI, passim; Plutarch, Lycurgus, 21 (cited by 
Laboulaye, C2uvres, note on Esprit, IV, 8, § 1; Concerning Music, passim; Philostratus, 
Apollonius of Tyana, VII, 4. . 

23 Plato, Politicus, p. 288; Diodorus Siculus, I, 81; Dio Chrysostomus, I, 8; Diogenes 
Laértius, VIII, 104. 
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ness of temperament is found in a famous passage of Polybius?* (IV, 
20) concerning the effect of music on the Arcadians; living in a cold 
and disagreeable climate the Arcadians had developed harshness of 
character, which it was considered necessary to soften by the study of 
music; it was the neglect of musical studies that brought about all 
manner of lawlessness in Cynaetha. Diotogenes (On Sanctity; cited 
by Stobaeus, Florilegium, XLIII, 95) notes that the first legislators 
“instituted for those who through intoxication or repletion had com- 
mitted any crime, the pipe and harmony, by which they gave an ar- 
rangement to the mind, so that the manners being matured and ren- 
dered mild, they might be capable of being adorned”. Maximus of 
Tyre (Diss., XXI, Taylor, II, p. 25) says that Plato in his Laws? estab- 
lished legislation “in order that the Cretans might be persuaded to 
introduce music into the study of fortitude, and thus mitigate the fero- 
city of anger by melody”.26 Plutarch observes (Pelopidas, 19) that 
the law-givers of Thebes “wishing to relax and mollify [the Thebans’] 
strong and impetuous natures in earliest boyhood, gave the flute great 
prominence...thus tempering the dispositions of the young men”.27 

It was recognized that different types of music produced different 
effects. Aristophanes concedes the dangerous effects of musical inno- 
vation: the youth are to keep to the old musical modes (Clouds, 970 
ff.). Plato (Rep., Ill, pp. 398-99) has discussed the matter with 
considerable detail. He would banish from his ideal republic the 
Ionian and Lydian harmonies and would keep only the Dorian and the 
Phrygian, ‘‘the strain of courage and the strain of temperance”. In 
the Laws (VII, p. 798) he observes that inasmuch as “rhythms and 
music in general are imitations of good and evil characters in men, 
the youths must be brought up only on the public and consecrated 
models”. Aristotle (Pol., VIII, 5, p. 1340a) notes that “the musical 
modes differ essentially from one another, and those who hear them 
are differently affected by each”. He condemns certain types of mu- 
sical instruments (ibid., VIII, 6, p. 1341a). “When [the] songs [of 
the Greeks] became less manly”, says Cicero (Leg., II, 15), “their 
characters turned to effeminacy at the same time”. “Pythagoras”, 


24 Cited by M., Esprit, IV, 8, § 1. Voltaire (Commentaire, XX) mistakenly accuses M. 
of plagiarism in this connection. 

25 Maximus probably refers to the general discussion of music in the Lews, VII, p. 799 ff. 
26 Cf. Ephorus (cited by Strabo, X, 4, § 16), for the musical education of the Cretans. 
27 The Theban legislators, according to Plutarch (ibid., cited by M., Esprit, IV, 8, § 8) 
combined pederasty with music in their endeavor to soften manners. 
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says Seneca (De Ira, III, 9), “used to calm his troubled spirit by play- 
ing upon the lyre; and who does not know that trumpets and clarions 
are irritants, just as some airs are lullabies and soothe the mind?” 
Plutarch (Agis, 10) notes that the magistrates at Sparta were “on the 
watch to prevent the pompous and superfluous in music from making 
such advances...that the consequent excess and discord in life and 
manners would render the state dissonant and incongruous”. Alex- 
ander tells Philip (Dio Chrysostomus, II, 56) that the ideal monarch 
should carefully differentiate between the “‘shrill and riotous measures 
played on the flute,28 syncopated music...and motley combinations 
of noisy, clanging instruments”, and on the other hand, “the song that 
comports with the god of war, full of vigor, ringing clear”. In describing 
the daily activities of Theodoric, Sidonius Apollinaris (Epist., I, 2) 
notes that at meals “female singers and the soft effeminate modes of 
music are severely banished, and such martial tunes as animate the soul 
to deeds of valor are alone grateful to the ear of Theodoric”. 

28 In antiquity general belief had it that the sound of the flute was particularly adapted 
to warfare: the basis of the belief seems to have been the use of the flute in battle, par- 
ticularly by the Spartan and Arcadian soldiery (Thucydides, V, 70; Xenophon, Anabasis, 
VI, 1, § 5; Cicero, Tusc. Disp., II, 16; Strabo, X, 4, § 20; Valerius Maximus, II, 6, § 2; 
Plutarch, Lycurgus, 22; Aulus Gellius, I, 11; Athenaeus, I, p. 16). The flute seems to 
have been used in keeping the ranks in order, because its shrill notes could be heard above 
the din of battle (cf. Thucydides, loc. cit.). Aulus Gellius (loc. cit.) has the curious 


idea that the instrument was employed to impress the idea of prudence in the soldiers 
at the beginning of battle. 
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CHAPTER XVII . 
RELIGION 


I. Introduction: General Remarks on the Religious Appeal. 
Spiritualized Idea of Deity. 
Material Elements. 
Idea of Chosen People. 
Multiplicity of Rites. 
Belief in Heaven and Hell. 
Pure Morality. 
. Temples. 
II. Religion and the State. 
A. Religion as Bulwark of the State. 
B. Religion as Curb. 
C. Functioning of Religion. 
1. False Dogma May Be Useful. 
2. Dogmas Should Be Active. 
3. Establishment of Districts Devoted to Peace. 
4. Establishment of Periods of Truce. 
III. Religious Problems. 
A. Tolerance. 
B. Religious Ceremonies. 
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a. General Remarks. 
b. Funeral Rites. 
2. Festivals. 
C. Anti-Social Dogmas. 
1. Predestination. 
2. Inexpiable Crimes. 
* * * 
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Montesquieu’s remarks on religion in the Esprit reflect a double 
viewpoint: 1) religion is considered as only one of various factors that 
influence the state;1 2) it is discussed as a social force that serves to 
buttress the body politic.2 In the course of these remarks Montes- 
quieu does not hesitate to affirm that even a false dogma may serve 
the purpose quite as well as the true religion (Esprit, XXIV, 19, Title). 
1Cf. Esprit, I, 2, § 2; 3, § 14; VIM, 10, § 1; XIX, 4, § 1. 

2 Cf. Esprit, XXIV, 1,§ 2; 8, § 1; 9, § 1; 10, § 3; 19, Title. As Tchernoff puts it 
(Revue du droit public, XIX (1903), p. 492: “La religion devient [pour M.] une institu- 
tion soumise au lois de la relativité, au service public”, 
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The incompatibility between this position and professed belief in 
an orthodox faith as jealous of its prerogatives as Catholicism is ap- 
parent. Either a revealed religion is the definitive word of God, to be 
accepted without thought of the state or the world of the flesh or any- 
thing but one’s immortal soul, or else it degenerates into a mere ritual 
of lip-service, to be maintained not because it is the truth but because 
its devotees happen to be living in a certain time and place. Montes- 
quieu’s remarks might be very easily construed as a rebuke to the 
missionaries who would wean the infidel from those very dogmas that, 
according to Montesquieu, were conducive to the prosperity of the state. 
Realizing the delicacy of his position. Montesquieu attempts to ward 
off possible attacks: at set intervals in the Esprit he indulges in rather 
unctuous eulogy of Christianity. It considers purity of morals as an 
integral part of the creed (Esprit, VII, 9, § 5); it is rooted in Heaven 
(XXIV, 1, § 2); it is firmly opposed to despotism (XXIV, 3, § 1-4); it 
conquers by the spirit and not by the sword (XXIV, 4, § 1-2) ;3 Chris- 
tians make admirable citizens (XXIV, 6, § 1). 

Isolated, these observations might betoken a devout follower of 

the true faith;+ but they are not particularly convincing when con- 
sidered in conjunction with his strictures on celibacy (XXV, 4, § 6-7), 
on the wealth of the clergy (XXV, 5), on monasteries (XXV, 6), on the 
Inquisition (XXV, 13), and above all when one recalls his insistence 
that the real gauge of a religion’s worth is the manner in which it 
seconds the efforts of the state. The protests that greeted Montes- 
quieu’s religious views in the Esprit® indicate that he was not particu- 
3M. apparently forgets his scathing denunciation of the manner in which the Spaniards 
implanted the cross by the sword (XV, 4, § 2). 
41a Harpe (cited by Laboulaye, Géwvres, note on Esprit, XXIV, 3, § 3) seems to have 
taken these affirmations at their face value: “Il est impossible”, he says, ‘de suspecter la 
sincérité de ce langage... Remarquez qu'il fait partout dans l’Esprit des Lois et en 
termes trés expressifs I’éloge de cette méme religion qu’il avait si légérement traitée dans 
sa jeunesse”. Villemain is no less convinced of M.’s sincerity (Eloge de M., p. 43): 
“Cette religion [i. e., Christianity] partout dans l’Esprit des Lois il la célébre et la 
révére. C’est que maintenant il veut construire I’édifice social, et qu’il a besoin d’une 
colonne pour le soutenir”. ‘Montesquieu . eu”, says Zévort (M., p. 201), “phénoméne 
rare, presque unique au 18e siécle, l’intelligence et le sentiment du Christianisme”. 
5 Cf. the Nouvelles ecclésiastiques, Oct. 9, 1749 (Laboulaye, GEuvres, VI, p. 117 ff.); 
Oct. 16, 1749 (Laboulaye, VI, p. 133); April 24, 1750 (Laboulaye, VI, p. 209 ff.); 
May 1, 1750 (Laboulaye, VI, p. 227); Journal de Trévoux, April, 1749 (Laboulaye, 
VI, p. 103 ff.); Crévier, Observations, p. 144 ff. The remarks on religion in the Esprit, 
it will be recalled, drew the censure directed by the Sorbonne in 1750; later the work 
was put on the Index expurgatorius (Vian, Histoire de M., pp. 289, 294). For more 
modern expressions of skepticism with respect to M.’s profession de foi, cf. Dareste, 
Mémoires lus 2 la Sorbonne, 1866, p. 467; Charaux, L’Esprit de M., pp. 11, 21, 44, 69, 
229; Oudin, Le Spinozisme de M., p. 153; Klemperer, M., II, pp. 6, 235; Struck, M. als 
Politiker, p. 9. 
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larly successful in concealing his real views: as the Nouvelles ecclé- 
siastiques observed :° “Les parenthéses de l’auteur pour nous dire qu’il 
est chrétien, ne peuvent tromper personne”. 

Montesquieu’s religious ideas therefore are not grounded on Cath- 
olic or even Christian belief: they owe much to the conceptions of the 
ancients, as the following analysis will indicate. 


I. Introduction: General Remarks on the Religious Appeal. 
% * % 

To maintain the social order some kind of religion is essential: 
hence the citizen of Montesquieu’s commonwealth becomes either Cath- 
olic? or Protestant? or Mohammedan,? according to the accident of 
birth or political constitution. But if religions vary widely according 
to their devotees, they also vary widely in the nature of their religious 
appeal. The ideal state religion will be that which combines the great- 
est number of the elements in religious worship that appeal to men; 
hence, as a species of guide to the legislator in the quest for a state 
religion, Montesquieu discusses the nature of the religious appeal. To 
what extent are his remarks founded upon the religious doctrine and 
practice of the ancients? 


A. Spiritualized Idea of Deity. 

Esprit, XXV, 2, § 2... Nous ne sommes guére portés aux 
idées spirituelles, et cependant nous sommes trés attachés aux 
religions qui nous font adorer un Etre spirituel... Nous re- 
gardons lidolatrie comme la religion des peuples grossiers; 
et la religion qui a pour objet un étre spirituel, comme celle 
des peuples éclairés. 


»* * * 


Of course the conception that man has of Deity varies not merely 
from century to century and race to race but from individual to indi- 
vidual. The pagan rites of the mysteries drew from Strabo the inspired 
commentary: ‘‘The secrecy of the mysteries gives a majestic idea of 
divinity and recalls to us its nature which escapes our senses” (X, 3, 
§ 9), which is a close counterpart of Montesquieu’s thought; while the 
Deity of a Plato or a Marcus Aurelius is obviously as spiritualized as 
6 Cited by Laboulaye, G2uvres, VI, p. 133. 

1 Esprit, XXIV, 5, Title: “...La religion catholique convient mieux 3 une monarchie”. 
8 Ibid.; “...La [religion] protestante s’accommode mieux d’une république”. 


9 Ibid., XXIV, 26, § 3: “Il semble...que ce soit le climat qui a prescrit des bornes a 
la religion chrétienne et a Ja religion mahométane”. 
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that of the humble peasant who reveres Our Lady of Guadalupe or 
the Saint Vincent of Jules Lemaitre’s charming little tale.1° 


Yet in a very general way it might be said that the religion of the 
ancients (as opposed to their philosophical speculation) as it was 
practiced by ordinary mortals and quite apart from its transformation 
at the hands of the élite, was not so much the humble obeisance to a 
being beyond our powers of visualization as it was the carrying out of 
“contractual obligations”!1 toward beings of a higher category indeed 
than their worshippers, but yet susceptible to flattery, delighting in the 
repasts of the hecatombs, and endowed with quite human emotions and 
passions. Whereas by making the conscious contrast between “‘idola- 
try’ and “the religion that worships a spiritualized being”, Montesquieu 
seems to be making a no less conscious contrast between paganism and 
Christianity.12 That is the interpretation put upon Montesquieu’s re- 
marks by the Nouvelles Ecclésiastiques,1°= though, to be sure, his bid 
for the approbation of the pious is indignantly thrust aside as insincere. 


B. Material Elements. 
Esprit, XXV, 2, § 3. Quand, avec l’idée d’un Etre spirituel, 
qui forme le dogme, nous pouvons joindre encore des idées 
sensibles qui entrent dans le culte, cela nous donne un grand 


attachement pour la religion. 
* * * 


Of course such idées sensibles are to be found in profusion in 
pagan religions, in the offering to the gods of the flesh of the sacri- 
ficial victims, the communal meal partaken of in the company of the 
gods, the libation of wine, the black animal of the propitiatory sacrifice, 
the coin thrust in the mouth of the dead as the fee for the infernal 
boatman, the elaborate rites of the mysteries, and countless other 


practices. 


C. Idea of Chosen People. an 
Esprit, XXV, 2, § 5. Quand une religion.. -nous donne. At 
Vidée d’un choix fait par la Divinité, et d’une distinction de 


10 Les deux Saints. me 
11 Fairbanks, Handbook of Greek Religion, p. 92. Cf. Virgil, Aneid, IX, 406-09; Ovid, 


Fasti, V, 303; Valerius Maximus, II, 5, § 6; Tertullian, Apol., 13. de 
12 Cf, the remarks of Caecilius, the champion of paganism, in the Octavius of Minucius 
Felix (10): “The Christians pretend that this God of theirs, whom they can neither show 
nor see, diligently scrutinizes the hearts of all, the acts of all, and even words and secret 
thoughts, in his ubiquitous ramblings”. 

13 For Oct. 16, 1749 (Laboulaye, GEuvres, VI, p. 134). 
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ceux qui la professent d’avec ceux qui ne la professent pas, 
cela nous attache beaucoup 4 cette religion. * 


* * #* 


The idea of a chosen people was one foreign on the whole to pagan 
antiquity with its complacent eclecticism. It is true that belief in the 
superior efficacy of one’s own gods was common enough;!4 but what 
was involved was rather the reward due to the faithfulness of the pious 
than a conscious choice by Divinity. 


D. Multiplicity of Rites. 
Esprit, XXV, 2, § 6. Une religion chargée de beaucoup de 
pratiques attache plus a elle qu’une autre qui l’est moins: on 
tient beaucoup aux choses dont on est continuellement occupé. 


* * * 


It is scarcely necessary to comment on the “numberless and di- 
verse rites’”15 of the pagans, and particularly of those “most religious 
of mortals’”,1® the Romans.17 


E. Belief in Heaven and Hell. 
Esprit, XXV, 2, § 7. Les hommes sont extrémement portés 
a espérer et a craindre; et une religion qui n’auroit ni enfer 
ni paradis, ne sauroit guére leur plaire. 


* * * 


Although belief in the life to come ranged in infinite gradation in 
antiquity from the joyous certainty of the mystae to the utter skepti- 
cism of the elder Pliny,18 in general the official religion of Greece and 


14 Cato (cited by Livy, XXXIV, 3): “For my own part I prefer these gods [of ours], 
propitious as they are, and I hope will continue, if we allow them to remain in their 
mansions”; Cicero, (De Nat. Deor., III, 2): “Rome...would not have risen to such a 
height of grandeur, if the gods had not been made propitious by this worship”; Valerius 
Maximus (I, 1, § 8): “It is not to be wondered that the gods have always watched over 
the aggrandizement and protection of an empire which, in religious matters, weighs so 
scrupulously the slightest circumstances” (cf. the refutation of Tertullian, Apol., 25). 
This faith in the efficacy of the old Roman deities is to be found as late as Symmachus 
(Epist., X, 5) and the other pagans whom Augustine attacks in the De Civitete Dei. 

15 Augustine, De Civ. Dei, I, 22. 

16 Sallust, Bell. Cat., 12. 

17 Cf. Polybius, VI, 56; Cato, De Re Rust., Il, 5; Livy, XXI, 17; XXX, 21; Valerius 
Maximus, I, 1, § 8; Plutarch, Marcellus, 4; Athenaeus, VI, p. 274; Zosimus, I, 58. 

18 Hist. Nat., VII, 55. 
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Rome?® did not particularly stress the joys of the blessed2 or the 
damned,?! although it took cognizance of them. 


, 


F. Pure Morality. 

Esprit, XXV, 2, § 8. Pour qu’une religion attache, il faut 
qu’elle ait une morale pure. Les hommes, fripons en détail, 
sont en gros de trés honnétes gens; ils aiment la morale. 

co * 


The pagan religions did not in general set an ethical goal: the 
pecadillos of the gods were not calculated to set worshipers a very 
edifying example22 nor was there much ethical stimulation in obscene 
processions like that of the Dionysia at Athens? or in the cavortings of 
the eunuch priests of the Great Mother.24 Even the mysteries, which 
adopted a higher ethical plane, made salvation rather a matter of ini- 
tiation than of purity of heart.25 

In general morality was stressed rather by philosophical sects than 
by purely religious cults. There is much truth in Cicero’s remark (De 
Nat. Deor., III, 36): “All men agree that external benefits. ..are de- 
rived from the gods... But whoever thanked the gods that he was a 
good man?... We invoke the all-good and all-powerful Jupiter, but 
not for wisdom, temperance and justice. No one ever offered a tenth 
of his estate to Hercules to be made wise’”’. 

The absence of the ethical element proved to be one of the most 
vulnerable points of paganism, fully exploited by Christian apologists.2® 


19 Although the older Roman religion included infernal deities in its cult, the idea of 
reward and recompense in a future life was of foreign importation. Cf. Bouché-Leclerq, 
Manuel des institutions romaines, p. 459. 

20 Belief in futuré bliss was inculcated chiefly by the mysteries and esoteric cults: cf. 
Aristophanes, Frogs, 480-83; Plato, Phaedo, pp. 13, 29; Gorgias, p. 47; Republic, II, p. 
363; Isocrates, IV, 28; Cicero, Leg., II, 14;’De Nat. Deor., I, 119; Pausanias, X, 31; 
Apuleius, Metamorphosis, XI, 21; Foucart, Mystéres d’Eleusis, p. 367; Rohde, Psyche, 
Il, p. 400. 

21 These were considered by the more enlightened as “the fictions of Homer and Hesiod 
and other poets” (Lucian, Of Mourning, 2) or the superstitious embroideries upon them: 
cf. Cicero, De Nat. Deor., II, 2; Seneca, De Consolatione (ad Marciam), 19; Plutarch, 
That It Is Not Possible to Live Pleasurably according to the Doctrine of Epicurus, 14. 

22 The portrayal of the gods by Homer and other poets was the target for indignant com- 
ment by the thoughtful: cf. Euripides, Ion, 442; Plato, Rep., III, p. 390; Scaevola (cited 
by Augustine, De Civ. Dei, IV, 27); Seneca, Dial., VII, 26; Dio Chrysostomus, XI, 17. 
23 Cf. Aristophanes, Acharnians, 237 ff. 

24 Cf. Apuleius, Metamorphoses, VIII, 27. 

25 Cf. Foucart, Les Mystéres d’Eleusis, p. 86; Rohde, Psyche, I, pp. 298-99; II, p. 125. 
The idea is expressed in Plato’s Phaedo, p. 69: “I conceive that the founders of the 
mysteries had a real meaning and were not mere triflers when they intimated in a 
figure long ago that he who passes unsanctified and uninitiated into the worlds below 
will lie in a slough, but that he who arrives there after initiation and purification will 
dwell with the gods”. 

26 Cf. Augustine, De Civ. Dei, II, 4: “We would ask why [the gods of the pagans] took 
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G. Temples. 

Esprit, XXV, 3, § 4. Les peuples qui n’ont pas de temples 
ont peu d’attachement pour leur religion. 
co * * 

It is hardly necessary to discuss the profusion of temples in anti- 
quity27 and the devotion of which they were the object until religious 
indifference and the inroads of Christianity led to neglect and decay. 

Commenting on the belief of the Persians that it is impious to 
build temples to the gods, because the gods have not a nature like 
ours,28 Cicero observes (Leg., II, 11): “The Greeks and Romans have 
done a better thing: for it has been our wish, to the end that we may 
promote piety toward the gods, that they should dwell in our cities 
with us. For this idea encourages a religious attitude that is useful to 
States”. 


II. Religion and the State. 

A. Religion as Bulwark of the State. 

Esprit, XXIV, 14, § 1... La religion et les lois civiles doi- 
vent tendre principalement 4 rendre les hommes bons citoyens. 
* * * 

Barthélemy-St. Hilaire29 points out that for Plato belief in the ex- 
istence of the gods is the very foundation of the state. In setting up an 
ideal state (Laws, V, p. 745) the first step should be to found the tem- 
ple of Hestia.?® According to Xenophon’s account, Socrates fulfilled 
his religious duties as a civic task (Memorabilia, I, 3, § 1). Discuss- 
ing the functions of the state, Aristotle (Pol., VII, 9, p. 1328b) notes 
that “fifthly, or rather first, there must be a care of religion”. Says 
Isocrates (I, 13): “Do honor to the divine power at all times, but espe- 
cially on occasions of public worship; for thus you will have the repu- 
tation both of sacrificing to the gods and of abiding by the laws’. If 
Montesquieu so warmly eulogizes Stoicism (Esprit, XXIV, 10) it is 


no steps to improve the morals of their worshippers”. ‘The gods are represented as 
giving some good moral precepts to a few of their own elect, initiated in the secrecies 
of their shrines; while for the many, obscene rites, theatrical solemnities (and the like) 
are provided” (ibid., II, 4). Cf. Justin Martyr, Apol., I, 21, 25; Tertullian, Apol., 9, 
11, 21; Arnobius, Adversus Gentes, V, passim. 

27 It will be recalled that Saint Paul (Acts, XVII, 23) found at Athens not only temples 
for many gods but also an altar to the unknown god, erected to correct any possible 
omission, 

28 Cf. Herodotus, I, 131; III, 27-29. That God has no need of temples is an oft-repeated 
Stoic tenet: cf. Zeno (cited in Stobaeus, Florilegium, IV, 1); Lucan, Pharsalia, IX, 578 
ff.; Seneca, De Ben., VII, 7; Epist., XLI, 1-3; Plutarch, Contradictions of the Stoics, 6. 
29 Pref. to trans. of Aristotle’s Politics, p. xxxv. 

30 Cf. Politicus, p, 290; Rep., IV, p. 427. 
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because “[la secte de Zénon] seule savoit faire les citoyens” (§ 3); 
because “nés pour la société, [les Stoiciens] croyoient tous que leur 
destin étoit de travailler pour elle” (§ 6). Polybius admires the effec- 
tive manner in which “superstition. ..maintains the cohesion of the 
Roman people” (VI, 56). “It is the part of a wise man”, says Cicero 
(De Nat. Deor., II, 72), “to uphold the religious institutions of our 
ancestors by the maintenance of their rites and ceremonies”. Diony- 
sius of Halicarnassus (II, 18) observes that with a view to rendering 
the commonwealth pious, just, temperate, and warlike, Romulus began 
by encouraging the worship of the gods. ‘“‘[The good king]”, says Dio 
Chrysostomus (III, 51), “will give the first and chief place to reli- 
gion...to the end that he...may have worthy governors under him”. 
Epictetus (Enchiridion, XXXI) notes that “to make libations and to 
sacrifice and to offer first-fruits according to the customs of our fath- 
ers...is a thing which belongs to all to do”. “In the constitution of 
law and policy”, says Plutarch (Against Colctes, 31), “the first and 
most important article is the belief and persuasion of the gods...I am 
of opinion that a city might sooner be built without any ground to fix 
it on, than a commonwealth be constituted altogether void of any reli- 
gion and opinion of the gods... Religion is the cement of all society 
and the basis of legislation’. 

These texts are representative of the general conviction in anti- 
quity that religion furnishes the most potent stabilizing factor of the 
state.31 


B. Religion as Curb. 

Esprit, XXIV, 2, § 1... Il est trés utile que l’on croie que 
Dieu est. De lidée qu’il n’est pas, suit ’idée de notre indé- 
pendance; ou, si nous ne pouvons pas avoir cette idée, celle 
de notre révolte... Quand il seroit inutile que les sujets eus- 
sent une religion, il ne le seroit pas que les princes en eus- 
sent... [C’est] le seul frein. 

* * * 


Montesquieu’s frontal attack on atheism? represents a tortuous 
approach to (what for him is) the axiom that religion functions through 
the inculcation of restraint: his main objection to atheism is that it 


31 Cf. Lecky, History of European Morals, 1, p. 398; Denis, Histoire des théories et des 
idées morales de Vantiquité, I, p. 42; Hartung, Die Religion der Romer, I, p. 205; Dill, 
Roman Society from Nero to Marcus Aurelius, p. 532. 
32 4 propos of Bayle’s position “‘qu’il vaut mieux étre athée qu’idolatre” (Esprit, XXIV, 
gs, 1): 
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removes this curb. The reason for this devious approach is obvious 
enough: the pious might well have been offended by the bald state- 
ment that religion acts not by inspiring men with love for justice but 
by compulsion (though it is in entire accord with Montesquieu’s con- 
ception of religion as a civic affair). Montesquieu combines the idea 
with the corollary: that lack of religion removes this compulsion. He 
then directs a violent attack against atheism while in the midst of a 
lengthy paragraph he inconspicuously conceals his main thesis: that 
religion acts as a curb upon both subjects and rulers. 

Cyrus observes (Xenophon, Cyropaedia, VIII, 1, § 28) that the 
more his subjects feared the gods the more devoted they would be to 
him. “If men think”, says Aristotle (Pol., V, 11, p. 1341b), “that a 
ruler is religious and has a reverence for the gods, they are less afraid 
of suffering injustice at his hands”. Polybius makes much of the ele- 
ment of fear as a valuable means of keeping the rabble in check (VI, 
56): “As every multitude is fickle, full of lawless desires, unreasoned 
passions and violent angers, the multitude must be held in by invisible 
terrors and such-like pageantry... The moderns are most rash in ban- 
ishing such beliefs”. Says Lucretius (De Rer. Nat., V, 1222 ff.): “Do 
not the peoples and the nations quake and proud kings shrink in every 
member, smit with terror of the gods, lest for some shameful crime 
or haughty word the heavy time be ripe for paying toll?’ Like Poly- 
bius, Strabo would keep the multitude in check by religious fear (I, 2, 
§ 8): “In dealing with a crowd of women, at least, or with any promis- 
cuous mob, a philosopher cannot influence them by reason... Nay, 
there is need of religious fear also, and this cannot be aroused without 
myths and marvels... The founders of states gave their sanction to 
these things as bugbears wherewith to scare the simple-minded”. 
“What is so foolish”, asks Seneca (Quaest. Nat., II, 42, § 1), “as to 
believe that Jupiter sends down the lightning from the clouds. . .leav- 
ing the robbers of temples unpunished, but striking the altars and the 
flocks and herds? Our ancestors appear to have erred, but in fact 
they were wise enough to decide that the passions of the ignorant must 
be restrained by terror”. Plutarch, who discusses at length the matter 
of atheism as opposed to superstition says (That It Is Not Possible to 
Live Pleasurably according to the Doctrine of Epicurus, 21): “We... 
ought...to remove superstition from the persuasion we have of the 
gods...but if that is impossible, we must not root out and extinguish 
with it the belief which the most have of the gods... There are some 
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in the world that fear God in an excess, for whom yet it would not be 
better not so to fear him”. Maecenas notes, in the probably apocryphal 
speech reproduced by Dio Cassius (LII, 36), that contempt of the gods 
leads to conspiracies, plots and assemblies. . 


C. Functioning of Religion. 
1. False Dogma May Be Useful. 

Esprit, XXIV, 19, Title... C’est moins la vérité ou la 
fausseté d’un dogme qui le rend utile ou pernicieux aux 
hommes dans |’état civil, que l’usage ou I’abus que 1’on en fait. 

* * * 


Cicero declares bluntly that false doctrines are to be employed to 
guide the people in the interests of the state. He has utterly refuted 
the claims of divination in his treatise on that subject;?3 yet as an 
epilogue he maintains that divination “must be retained to lead the 
people” (De Divin., 11, 72). He cites with approbation Cato’s remark 
that he marvels how two augurs can meet without bursting into 
laughter (ibid., II, 24) ; yet in the Laws (II, 43) he urges the augurs 
to employ their priestly power to political ends. He quotes Fabius 
Maximus, who was an augur himself, as saying that the value of the 
auspices should be measured by the utility of the acts that they cover 
by their guaranty (De Senec., 4). Concerning the dictum that “the 
comitia of the people shall not be held when Jupiter thunders and 
lightens”, he observes that “it was enacted perhaps with a view to the 
interests ofsthe state, for our ancestors wished to have pretexts for not 
holding the comitia” (De Divin., I], 18). Varro, according to Augustine 
(De Civ. Dei, IV, 31), openly professed the belief that there are reli- 
gious truths which it is expedient that the people should not know and 
falsehoods which they should believe to be true. Seneca elaborately 
proves that all religious ceremonies are futile (Epist., XLI); yet, ac- 
cording to Augustine (De Civ. Dei, VI, 10), he holds that the wise man 
will carry them out in the interests of the state.34 

It should be observed that Montesquieu does not go so far as to 
advocate that dogmas which men know to be false should be inculcated 
for the sake of the state; but as much is implied in his doctrine. If the 
mass of men are to be benefited by a doctrine which is false, it is of no 
moment if the leaders of the state are aware of its falsity. 

33 De Divin., Il, 72: “Let us reject...these divination dreams, as well as all other 
kinds... I should be doing an immense benefit to myself and to my countrymen, if I 


could entirely eradicate all these superstitious errors”. a 
84 For which attitude he is soundly berated by Augustine (loc. cit.). 
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2. Dogmas Should Be Active. 
Esprit, XXIV, 19, § 6. Ce n’est pas assez pour une religion 


d’établir un dogme; il faut encore qu’elle le dirige. 
* * * 


The idea that the application of a doctrine is as important as its 
mere affirmation finds an analogue in the Stoic tenet of “daily duties” 


(ka@fxovra) .35 


3. Establishment of Districts Devoted to Peace. 
Esprit, XXIV, 16, § 2... Lorsque l’Etat est souvent agité 
par des guerres civiles, la religion fera beaucoup, si elle établit 


que quelque partie de cet Etat reste toujours en paix. 
* * * 


Montesquieu cites in this connection the example of Elis (Esprit, 
XXIV, 16, § 2): “Les Eléens, comme prétres d’Apollon, jouissoient 
d’une paix éternelle’’. 

“Formerly”, says Polybius (IV, 74), “the country of the Eleans, 
on account of the Olympic games that were celebrated in it, was re- 
garded by the Greeks as sacred and inviolable and the people all en- 
joyed a full repose, secure from danger and exempted from the mis- 
eries of war’. Observing that these privileges had been withdrawn 
in his own time, he laments the folly of the Eleans, who have made 
no effort to have the privilege restored to them. — If not an inviolable 
sanctuary, Delos “from olden times, beginning with the times of the 
heroes, [was] revered because of its gods’ (Strabo, X, 5, § 2; cited by 
Montesquieu, Esprit, XXI, 12, § 1). 


4. Establishment of Periods of Truce. 

Esprit, XXIV, 16, § 3. Dans les Etats ot les guerres ne se 
font pas par une délibération commune...la religion établit 
des temps de paix ou de tréves. 

* * * 

The Olympian, Nemean, Pythian, and Isthmian games of Greece 
were preceded and followed by a sacred truce:3® “the founders of our 
great festivals’, says Isocrates (IV, 43), “are justly praised for hand- 
ing down to us a custom by which, having proclaimed a truce and re- 
solved our pending quarrels, we come together in one place”. Even 


35 Cf. Cicero, De Fin., Ill, 17, ff.; IV, 16; Aulus Gellius, I, 2; Diogenes Laértius, VII, 
108. Cicero’s treatise on duties (De Officiis) is based on a lost treatise of the Stoic 
Paenetius. 

36 Cf. Freeman, History of Federal Government, p. 402; Gardner, Athletics of the An- 
cient World, p. 34. 
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Philip of Macedon was compelled to extend apologies and pay a fine 
because an Athenian citizen on his way to Olympia had been robbed 
by some of Philip’s mercenaries.27 Commenting on the fact that com- 
petitors at the Nemean games of Argos who passed through any Achae- 
an territory were seized by the Achaeans and sold as slaves, Plutarch 
(Aratus, 28) remarks that this immunity had never been violated be- 
fore. In the case of the Eleusinian mysteries heralds were sent out 
to individual cities to propose a truce?® and rejection of the truce was 
considered an indication of hostility.29 

Tacitus (De Mor. Germ., 40) remarks on a similar usage among 
the Germans: Among certain Germanic tribes, the goddess Hertha or 
Mother Earth was conveyed on a vehicle drawn by yoked cows. “At 
this season. ..no wars are undertaken; arms are untouched; and every 
hostile weapon is shut up. Peace abroad and at home are then only 
known, then only loved: till at length the same priest reconducts the 
goddess...to her temple”. 


Ill. Religious Problems. 
A. Tolerance. 
Esprit, XXV, 10, § 2. Quand on est maitre de recevoir dans 
un Etat une nouvelle religion, ou de ne la pas recevoir, il ne 


faut pas l’y établir; quand elle y est établie, il faut la tolérer. 
% * * 


Faguet, who in general accepts Montesquieu’s political generaliza- 
tions without restriction, feels called upon to protest at this particular 
doctrine:4#9 “On ne recoit pas une religion nouvelle; on s’apercoit 
qu’elle existe quand déja elle est établie. Faut-il, 4 ce moment, la 
persécuter, sous prétexte de ne pas la recevoir, ou la tolérer, sur cette 
raison qu’elle est établie? Ou est la limite? Oi est la date?” The 
truth is that Montesquieu’s position calls for intolerance until it is ob- 
vious that intolerance is futile; whereupon tolerance is to be adopted 
as the only practical policy. Whatever one may think of the idea, it 
reflects in a general way the evolution, in the direction of tolerance, 
of the religious policy of Athens and Rome. 

Athens was not originally hospitable to foreign cults; its intoler- 
ance is attested by the persecution of Anaxagoras, Diagoras, Aspasia, 
Phidias, and Socrates, and is reflected in the laws of Plato anent reli- 


37 Aschines, On the Embassy, 12. 

38 Cf, Foucart, Mystéres d’Eleusis, p. 269 ff. 
89 Aschines, On the Embassy, 133. 

40 Politique comparée, p. 174. 
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gion (Laws, X, p. 907 ff.). As Zeller points out,*! it is no accident 
that Greek philosophy was born in Ionia, “where in favorable contrast 
to the sensitiveness and narrowmindedness of the Athenian democracy, 
the habitual tolerance of the Persian government permitted it to de- 
velop without hindrance or molestation’. Foreign creeds at Athens 
seem at first to have been confined to the metics in the Piraeus*? and 
such Athenians as took part in these exotic rites were generally eyed 
askance by the devotees of the ancient religion.4* But one by one 
these foreign cults acquired the status of respectability.44 As Lecky 
points out,4> speculative liberty was attained long before the ruin of 
Greece: certainly the Epicurean and Skeptical schools developed un- 
molested. 


In Rome there was likewise as late as the Empire a pronounced 
current of opposition to the introduction of foreign cults,4® particularly 
such exotic cults as promoted disorder or even gross immorality. Nu- 
merous repressive measures were adopted.47 But from the earliest 
times there had been an influx of foreign deities. There was a ten- 
dency, in the case of the Italic gods at least, to adopt these deities as 
official gods of the Roman people,*® either in their original abode or 
in Rome, though for a long time they were kept out of the pomoeri- 
um.*9 Official recognition was extended besides to a number of Gre- 
cian deities;>° later the ranks of these deities were swollen by the 


41 Outlines of Greek Philosophy, p. 1. Cf. Arnold, Roman Stoicism, p. 3. 

42 Cf. Pausanias, VII, 17, § 9; VII, 20, § 3; Fairbanks, Handbook of Greek Religion, 
p. 127. 

43 Cf. Demosthenes’ denunciation of AEschines (XVIII, 260): “In the daytime you led 
your noble orgiasts, crowned with fennel and poplar, through the highways, squeezing 
the big-cheeked serpents, and lifting them over your head and shouting: “Evoe, Saboe’, 
and capering to the words, Hyes, Attes, Attes, Hyes”. 

44 The worship of Adonis was certainly known at Athens as early as the fifth century 
B. C. (cf. Aristophanes, Lysistrata, 389; Plutarch, Alcibiades, 18), and respectable 
Athenians took part in the rites of the Thracian goddess Bendis (cf. Plato, Rep., I, p. 
327). Cf. Vinogradoff, Outlines of Historical Jurisprudence, Il, p. 126. 

45 History of European Morals, I, p. 398; cf. Mahaffy, Greek Life and Thought, p. 146. 
46 The tendency is summed up by the consul Postumius Albinus, in his denunciation of 
the Bacchanalian rites (Livy, XXXIX, 16): “How often, in the ages of our fathers, was 
it given in charge to the magistrates to prohibit the performance of any foreign religious 
rites, to banish strolling sacrificers and soothsayers... and to abolish every mode of 
sacrificing that was not conformable to Roman practice?” 

47 Cf, Livy, IV, 30; XXV, 1; Valerius Maximus, I, 3, § 1-2; Tacitus, Anm., Il, 85; XI, 
15; Suetonius, Tiberius, 36; Dio Cassius, XL, 47; LIII, 2. 

48 At times the gods of a beleaguered city were urged to come over to the side of Rome, 
temples and offerings being held out as an inducement (cf. Macrobius, Se#., III, 9). 

49 Cf. Dio Cassius, LIII, 2. 

50 Apollo, Ceres, Liber, Libera, Mercury, Asculapius, Dis Pater, Proserpina. Cf. Wissowa, 
Religion und Kultus der Romer, p. 293 ff. 
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introduction of Oriental cults, beginning with that of the Great Mother 
in 204 B. C.51_ These exotic cults crowded out their indigenous prede- 
cessors to such an extent that by the first century B. C. even the learn- 
ed antiquarian Varro was forced to acknowledge his ignorance of many 
of the old Roman deities.52 Still later the profusion of gods was such 
that according to the epithet of Ammianus Marcellinus (XVII, 4, § 
13) Rome had become the “temple of the whole world’. In general the 
Empire allowed its Roman citizens to worship other deities than those 
of the state, provided only that this worship did not interfere with 
public order or involve neglect of the state, whereas non-citizens were 
allowed perfect liberty of worship provided there was no infraction of 
order or morality.53 Even under the Christian emperors the policy 
toward pagan worship was one of tolerance until the reign of Gratian.54 
As Dill remarks :55 “In the long truce between the hostile camps [i. e., 
pagans and Christians], the pagan, the skeptic, even the formal, luke- 
warm Christian, may have come to dream of a mutual toleration which 
would leave the ancient forms undisturbed”. 


B. Religious Ceremonies. 
1. Religion and Luxury. 
a. General Remarks. 

Esprit, XXV, 7, § 2. Dans les bonnes républiques, on n’a pas 
seulement réprimé le luxe de la vanité, mais encore celui de 
la superstition. 

§ 5. [N’]offrons point [a la divinité] nos trésors, si nous 
ne voulons lui faire voir l’estime que nous faisons des choses 
qu’elle veut que nous méprisions. 

* * * 


With respect to the desirability of avoiding luxury in religious ob- 
servance Montesquieu cites Plato (Laws, IV, p. 717; X, p. 886; XI, p. 
955), the Twelve Tables (II) and Cicero (Leg., II, 18).56 Similar 
references abound in antiquity.57 ' 


51 Cf, Livy, XXIX, 10; Ovid, Fas#?, IV, 255 ff. 

52 De Ling. Lat., V, 84; VI, 19; VII, 45. : 

53 Cf. Renan, Marc-Auréle, p. 329; Wissowa, Religion und Kult der Romer, p. 88; 
Mommsen, Droit pénal romain, Il, p. 277. 

54 Liberty of worship was banned by a constitution of 379 (cf. Cod. Just., 1, Title 5, 2). 
55 Roman Society in the Last Century of the Roman Empire, p. 22. 

56 As Laboulaye remarks (CEuvres, note on Esprit, XXV, 7, § 3), the passage from 
Cicero’s Lews is simply the translation of another passage in Plato’s Laws, XII, p. 956. 
57 Cf, Plato, Euthyphro, p. 15; Cicero, Leg., II, 9; Ovid, Fast#, IV, 412; Seneca, De 
Consolatione (ad Helviam), 10; Pliny, Hist. Net., I, Dedication; Plutarch, Lycurgus, 19; 
Solon, 21; Philostratus, Apollonius of Tyana, I, 11; Athenaeus, IV, 159, etc. 
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b. Funeral Rites. 

Esprit, XXV, 7, § 8. Il ne faudroit pas...que la religion 
encourageat les dépenses des funérailles. Qu’y a-t-il de plus 
naturel que d’éter la différence des fortunes dans une chose 
et dans les moments qui égalisent toutes les fortunes? 

* * * 


There is a close analogy to the foregoing in Cicero’s Laws, (II, 
23): he notes that the restrictions laid upon funerals in the Twelve 
Tables are ‘‘praiseworthy...for it is quite in accordance with nature 
that differences in wealth should cease with death”. In like fashion 
Seneca (Quaest. Nat., VI, 1, § 8) remarks: “Among nature’s righteous 
decrees this is the chief, that when we reach the end of life, we are 
all on a level”. Condemnation of excessive funeral expenditures was 
general enough in antiquity.58 


2. Festivals. 
Esprit, XXIV, 23, § 1. Quand une religion ordonne la cessa- 
tion du travail, elle doit avoir égard aux besoins des hommes 


plus qu’a la grandeur de 1’étre qu’elle honore. 
* * * 


Montesquieu undoubtedly had in mind the numerous festival days 
of Catholicism; a reference (Esprit, XXIV, 23, § 2, note) to the Pseudo- 
Xenophon’s Revenues of the Athenian Republic, III, 2 (“There are 
more festivals at Athens than at any other city of Greece’) indicates 
that he also had reference to the great number of similar days in pagan 
antiquity. It is hardly necessary to point out how deeply this pro- 
pensity had penetrated the Greek spirit.59 Rome likewise had its 
abundance of festivals.6° 

There were sharp reactions to this trend. Demosthenes complains 
that whereas “the Panathenaic and Dionysian festivals take place al- 
ways at the appointed time...whereon you spend larger sums than 
on any armament, your armaments are after the time” (IV, 35). “Did 
you not choose from yourself’, he asks (IV, 26-27), “captains and 
generals and also captains and two generals of horse? How are they 
employed? Except one man, whom you commission on service abroad, 
58 Cf. Xenophon, Cyropaedia, VII, 7, § 25; Plato, Lews, IV, p. 717; XII, p. 959; 
Cicero, Tusc. Disp., I, 45; Leg., II, 9; Seneca, De Consolatione (ad Helviam), 16; Pliny, 
Epist., IV, 7; Plutarch, Lycurgus, 26. 

59 Cf. Thucydides, II, 38; Isocrates, IV, 46; Fustel de Coulanges, La Cité entique, p. 
186 ff.; ‘Fournier de Flaix, L’Impét, I, p. 102; Lecky, History of European Morals, I, p. 
325; Glotz, Ancient Greece at Work, p, 283. 


60 Cf. Bouché-Leclerq, Manuel des institutions romaines, pp. 485-526; Wissowa, Religion 
und Kult der Romer, p. 98; Dill, Roman Society from Nero to Marcus Aurelius, p. 234. 
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the rest conduct your processions with the sacrificers. Like puppet- 
makers, you select your infantry and cavalry officers for the market- 
Place, not for war’. Says Cicero (Leg., II, 12): “Whoever plans the 
official year ought to arrange that these festivals shall come at the com- 
pletion of the various labors of the farm’. Caius Cassius argues 
(Tacitus, Ann., XIII, 41) that “were every instance of public prosperity 
to be attended with public thanksgiving, the whole year would not 
suffice for supplication: a distribution ought therefore to be made of 
days of devotion and days of business, in such sort that the worship 
of the gods might be solemnized without interfering with the secular 
business of men’. “That saying of Diogenes extremely pleases me”, 
says Plutarch (Of Tranquillity, 20), ‘‘who, seeing one sprucing him- 
self up very neatly to go to a great entertainment, asked him whether 
every day was not a festival to a good man”. Montesquieu (Esprit, 
XXIV, 23, § 3) cites a constitution of Constantine (Cod. Just., IX, Title 
7, 3) which provides that the days of rest on the Sabbath would apply 
only to the inhabitants of cities and not to country folk. 


C. Anti-Social Dogmas. 
1. Predestination. 

Esprit, XIV, 11, § 10. La doctrine d’un destin rigide qui 
régle tout, fait du magistrat un spectateur tranquille: il pense 
que Dieu a déja tout fait, et que lui n’a rien a faire. 

* * * 


The idea of destiny governing all things, though a tolerably uni- 
versal one,®! was particularly inculcated by the Stoics.82 The so-called 
“inactive argument” with respect to the doctrine — that, if all things 
are ordained by God or fate, it is useless to exert oneself in the slight- 
est®3 — was a perpetual stumbling-block to the Stoics, whose efforts 


61 For the early Greek doctrine of Amnagke, cf. A.-J. Festugiére, L’Idéal religieux des 
Grecs et Pévangile, p. 101 ff. 
62 Cf. the Hymn of Cleanthes (cited in the Enchiridion of Epictetus, LII; Seneca, Epist., 
CVII, 11): 

“Conduct me, Zeus, and thou, O Destiny, 

Wherever your decrees have fixed my lot. 

I follow cheerfully; and did I not, 

Wicked and wretched, I must follow still’. 
Cf. also Seneca, De Prov., 5; Quaest. Nat., I], 36; De Ben., Il, 29; IV, 7; Epist., XIX, 
6; Arrian, Discourses, IV, 1; Diogenes Laértius, VII, 149; Servius, Comment.: Zneid, 
ovis 
63 Cf. Cicero, De Fato, 12-13: “The argument called the inactive one...if we were to 
be led by it, would induce us to remain inactive all our lives. The argument may be 
thus stated... If it be the will of fate that you should free yourself from this disease, 
then whether you take medicine or not you will free yourself equally... Very properly... 
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to square the idea with their concept of Duties (cf. p. 206) led them 
into grave difficulties.64 


2. Inexpiable Crimes. 

Esprit, XXIV, 13, § 2... Une religion [comme le Chris- 
tianisme] ne doit point avoir de crimes inexpiables. Mais... 
s'il n’y a point de crime qui, par sa nature, soit inexpiable, 
toute une vie peut l’étre... Nous devons craindre...d’aller 


jusqu’au terme ow la bonté paternelle finit. 
* * * 


Apparently directed against the doctrine of inexpiable crimes as 
it appears in ancient religious practice,6> Montesquieu’s remarks really 
constitute a defense of the doctrine. The statement that “s’il n’y a 
point de crime qui, par sa nature, soit inexpiable, toute une vie peut 
l’étre” is more or less of a quibble in terms: if a religion is to have no 
inexpiable crimes, it should not matter to what extent they dominate 
the individual. 

The dictum that “nous devons craindre...d’aller jusqu’au terme 
oti la bonté paternelle finit” brings to mind a curiously similar state- 
ment in Aulus Gellius, I, 6: He quotes a discourse of Metellus Numi- 
dicus to the effect that “the immortal gods certainly can do very much; 
but we cannot expect them to wish better to us than parents. Yet par- 
ents, when children are refractory disinherit them. What then can we 
expect from Heaven and the immortal gods, unless we put a stop to 
our evil practices? It is right that the gods should be favorable to 
those who do not oppose their will’”.®® 


is this argument called inactive, for if we adopt it, we must remain in absolute idleness 
and abstain from all action whatever”. 

64 Cf. Aulus Gellius, VI, 2: “Chrysippus urges that Destiny is the natural linking of 
things deriving the one from the other for all eternity, and succeeding each other in 
accordance with an order which always remains invariable in the immensity of time’. 
But, objects his antagonist, ‘then one must no longer view with indignation the failings 
and crimes of men; one can no longer attribute them to their will but to the irresistible 
impulse of destiny’”. Aulus goes on to note that Cicero in the treatise De Fato, 4, 
says: “Chrysippus is hard put to it to explain how there can be within us an ability to 
act, when everything is submitted to destiny”. Chrysippus solved the difficulty, accord- 
ing to Cicero (ibid., 13) by establishing the “compound proposition”. 

65M. (Esprit, XXIV, 13, § 1) cites Cicero (Leg., Il, 9): ‘“Sacrilege which cannot be 
expiated shall be held to be impiously committed”. 

66 Cf, Augustine, De Civ. Dei, XXI, 25: “Neither ought such persons as lead an aban- 
doned and damnable life to be confident of salvation, though they persevere to the end 
in the communion of the Church Catholic, and comfort themselves with the words: 
‘He that endureth to the end shall be saved’”. The pagans accused Christianity of pro- 
viding this sort of sanctuary for the wicked: for example, Julian (Caesars, p. 336) and 
Zosimus (II, 29), cited by M. Esprit, XXIV, 13, § 1, attribute the conversion of Con- 
stantine to the fact that only in Christianity could he find forgiveness for his many 
crimes. 
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V. PROBLEMS OF THE STATE 


CHAPTER XVIII 
CRIME AND PUNISHMENT 


I. Crimes. 
A. Lese-Majesty. 
1. False Accusations of Nessie 


a. Words. 
b. Writings. 
c. Thoughts. 


2. Lese-Majesty in the Republic. 
B. Crimes against Religion. 


C. Magic. ~ 
D. Pederasty. 
E. Debt. 


II. General Procedure. 
A. Public Accusation. 
B. Spies. 
C. Anonymous Letters. 
D. Witnesses. 
1. Number of Witnesses. 
2. Slaves as Witnesses. 
E. Judges. 
1. .Republic. 
a. Restrictions on Judges. 
b. Single Judge as Abuse. 
c. Checks on Decisions of Judges. 
2. Monarchy. 
a. Greater Power Accorded Judges. 
b. Prince as Judge. 
F. Torture. 
III. Punishment. 
A. General Remarks. 
1. Punishment Apportioned to Crime. 
2. Degree of Severity in Punishment. 
a. Prevention Should Be Sought. 
b. Shame as Chief Deterrent. 
c. Futility of Severe Punishment. 
i. Culprit Becomes Inured to Severe Punishment. 
ii. Atrocity of Law Leads to Impunity. 
B. Lex Talionis. 
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C. Punishment of Relatives of Culprit. 
D. Confiscation. 
E. Punishments Outraging Modesty. 


* * * 


There is perhaps less temporizing with the barbarities of the past 
and with established abuses in the treatment of crime and punishment 
in the Esprit than in any other portion of that work. In its judicial ap- 
praisal of the precise nature of the penal sanctions and in its spirited 
protest against legal barbarity, Montesquieu’s disquisition, viewed by 
any standard, is thoughtful and enlightened and has been hailed as 
marking a milepost in the history of penal enactments.1 


To a certain extent as often Montesquieu’s discussion is a more 
or less covert reflection of French conditions,? as is evidenced by an 
occasional reference to such matters as the application of torture 
(Esprit, VI, 17, § 1), Louis XIII’s usurpation of the judicial function 
(VI, 5, § 9), the punishment of the wheel for highway robbery (VI, 
12, § 2), the implications of the case of Cinq-Mars (XII, 8, § 2). Yet 
caution prevented his proceeding too deeply with this type of investiga- 
tion, and he has pretty definitely chosen to put the framework of his 
discussion in the past, as is evidenced not only by the constant cita- 
tions of ancient practice, but by the fact that certain features of his 
discussion concern conditions that apply particularly or even exclu- 
sively to the procedure of the ancients.® 


I shall endeavor in the pages that follow to indicate to what an 
extent Montesquieu’s remarks constitute a commentary upon ancient 
criminal institutions and to what extent they are based upon or at least 
are analogous with certain pronouncements of the ancients with re- 
spect to crime and punishment. 


1Cf, Laboulaye, CEuvres, II], p. xvi; Sorel, M., p. 109; Barckhausen, M., ses idées ef ses 
a@uvres, p. 101; Holmes, M., p. xiv; Dedieu, M., p. 224; Klemperer, II, p. 54. Even 
Struck, whose attitude toward M, is frankly unsympathetic, gives him grudging praise 
in this respect (M. als Politiker, p. 127): “Wo sein politisches Interesse nicht in Spiel 
kommt, wie bei der Tortur und der tibertriebenen Strenge der Strafen, zeigt er sich 
aufgeklart und wohlwollend”. 

2 Cf. Sorel, op. cit., p. 109; Klemperer, op. cit., II, p. 55. 

“Cf, his remarks on punishment of treason in the republic (Esprit, XII, 18, § 1 ff.), 


public accusation (VI, 8, § 1), the use of slaves as witnesses (XII, 15, § 1), the method 
of judgment in the republic (VI, 4, § 1-3), and the like. 
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I. Crimes. 
A. Lese-Majesty. 


* * * 

Montesquieu, probably with contemporary French conditions in 
mind, lays great stress upon the crime of lese-majesty. ‘ In the interests 
of caution however he has selected most of his illustrative material 
from the Roman Empire; and it is evident from his citations that his 
ideas on the subject have been influenced by the terrible abuse of that 
potent instrument of tyranny as wielded by the worst of the emperors. 


‘1. False Accusations of Lese-Majesty. 
Esprit, XII, 8, § 1. C’est...un violent abus de donner le 


nom de crime de lése-majesté 4 une action qui ne l’est pas. 
® * * 


To the examples cited by Montesquieu (XII, 8-9) one might add 
many others.® As Tacitus observes (Ann., III, 38), violated majesty 
_ was “‘the burthen of every prosecution”. ‘The treasury was enriched”, 
says Pliny (Paneg., 42), “by the confiscated fortunes of those who, 
guiltless of any crime, could always be accused of violated majesty”. 


a. Words. 

Esprit, XII, 12, § 1. Rien ne rend...le crime de lése-majesté 
plus arbitraire que quand les paroles indiscrétes en deviennent 
la matiére. 

§ 5. Les paroles qui sont jointes 4 une action prennent la 
nature de cette action... Ce ne sont point les paroles que 
l’on punit; mais une action commise, dans laquelle on emploie 


les paroles. 
* % * 


“Under Tiberius”, says Seneca (De Ben., III, 26), “there was a 
perfect rage of accusation... Drunken words and innocent jests were 
pounced upon”. Suetonius makes a similar observation about Tiberius 
(Tiberius, 61): “All offences were capital, even speaking a few words, 
though without any ill intentions’. Under the Republic, observes 


4 Although prosecution for hostility toward the nation (perduellio) and ‘‘diminished 
majesty” (majestas minuta) was quite common in the republic (cf. Twelve Tables, cited 
by Marcian, Dig., XLVIII, Title 4, 3; Cicero, De Invent., II, 17; Im Pisonem, 21; Part. 
Orat., 30; Livy, III, 24; VIII, 20, 39; Valerius Maximus, VI, 3, § 3; VIII, 5, § 4) and 
acquired considerable importance with the establishment of a permanent special court 
by Sulla for the punishment of offenses of this nature (cf. Cicero, In Pisonem, 21, Ad 
Fam., Ill, 11), it was the establishment of the Julian Law relating to lese-majesty (re- 
produced in the Digest, XLVIII, Title 4), under Augustus, that led to the subsequent 
excesses of Tiberius, Caligula, Nero, and Domitian. 

5 Cf. Tacitus, Ann, I, 73; VI, 47; Pliny, Paneg., 33; Dio Cassius, LIII, 23; LVII, 24; 
LXVII, 12. — Other instances will be noted in the course of the present discussion. 
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Tacitus (Ann., I, 72), “deeds were impugned, words passed unpun- 
ished”; whereas under Tiberius (ibid., IV, 21) an accusation was 
brought against Calpurnius Piso for having “spoken disrespectfully of 
the Emperor’s Majesty in private’. Under Septimius Severus, says 
ALlius Spartianus (Severus, 14), “several were condemned because 
they had spoken in jest, others because they had not spoken at all, 
others because they had cried out many things with double meaning”. 
Paul (Sent., V, 29, § 1), discussing the application of the Julian law 
relating to lese-majesty remarks that “this crime is not only perpetu- 
ated by the act itself, but is aggravated by the utterance of impious 
words and maledictions”’. 

On the other hand Maecenas, according to Dio Cassius (LII, 31), 
urged Augustus to pay no attention to words as a basis for criminal 
action: ‘‘As for talk that some one has abused you or spoken in an 
unfitting way about you, do not listen to any one who brings such an 
accusation or investigate it”. In discussing the accusation against 
Clutorius Priscus, Manius Lepidus notes that a distinction should be 
drawn “between crime and folly — between evil deeds and evil words” 
(Tacitus, Ann., III, 50). After the execution of Priscus, Tiberius “re- 
proved the Senate...commending the dutiful feeling which led them 
to punish severely any outrage upon their prince, however slight, but 
censuring their undue haste in visiting words with punishment” (ibid., 
III, 51). When Varilia was charged with slandering Livia, Tiberius 
“begged [the Senate] in her name...that no words against her, what- 
ever their import, should be held as criminal” (II, 50). Although 
Nero ordained that “all words and actions upon which any informer 
could ground a prosecution should be deemed treason” (Suetonius, 
Nero, 32), te seems to have been patient of personal invective where 
no evil intent was evident (ibid., 39).6 “A slip of the tongue”, says 
Modestinus (Dig., XLVIII, Title 4, 7, § 3; cited by M., Esprit, XII, 12, 
§ 1, note) “ought not inconsiderately to be held as deserving of pun- 
ishment”. The Emperors Theodosius, Arcadius, and Honorius depre- 
cated the practice of making words a basis for criminal action (Cod. 
Just., 1X, Title 7, 1; cited by M., Esprit, XII, 12, § 6): “When any one 
ignorant of modesty thinks our name should be attacked with dishon- 
orable and petulant abuse, or if rendered turbulent by drunkenness he 
6 Suetonius’ explanation of Nero’s forbearance is not very flattering: he was either in- 


sensible to shame or else feared that if he disclosed his vexation, worse things would be 
said about him (ibid.). 
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should manifest discontent with the proceedings of our reign, we are 
unwilling for him to be subjected to any penalty”. 


b. Writings. 

Esprit, XII, 13, § 1... Lorsque [les écrits] ne préparent pas 
au crime de lése-majesté, ils ne sont pas une matiére du crime 
de lése-majesté. 

* a * 


Although prosecution for libel was by no means unknown in the 
Roman Republic’ and continued under the Empire,’ it was not until 
the latter period that libel constituted a basis for the charge of lese- 
majesty.? The most notorious case (cited by Montesquieu, Esprit, XII, 
13, § 2) was that of Cremutius Cordus (Tacitus, Ann., IV, 34), who 
under Tiberius was accused of having published annals in which he 
had praised Brutus and called Cassius the “last of the Romans’. 


c. Thoughts. 
Esprit, XII, 11, § 1... Quand méme [on a] pensé, [on n’a] 
pas attenté. Les lois ne se chargent de punir que les actions 


extérieures. 
* * * 


Montesquieu cites as an example (Esprit, XII, 11, § 1) an anecdote 
recounted by Plutarch (Dion, 9) :1° “[Dionysius] slew Marsyas, one 
of those whom he had advanced to positions of high command, for 
having dreamed that he killed him, declaring that this vision must have 
visited his sleep because in his waking hours he had purposed and 
planned such a deed”. One is reminded of the dictum of Cato recorded 
by Aulus Gellius (VI, 3) that “will without the accompanying act does 
not constitute a crime”. 


2. Lese-Majesty in the Republic. 
Esprit, XII, 18, § 1. Quand une république est parvenue a 
détruire ceux qui voulaient la renverser, il faut se hater de 


7 By a law of the Twelve Tables defamatory libels were prohibited (cf. Cicero, Rep., IV, 
cited by Augustine, De Civ. Dei, II, 9). According to Aulus Gellius (III, 3) the poet 
Naevius was imprisoned for certain defamatory verses in one of his plays. 

8 Cf. Paul, Sent., V, 4, § 17; Dig., XLVI, Title 10, 5, § 9; Cod. Just., IX, Title 36, 
1 (cited by M., Esprit, XII, 13, § 2). 

2Cf. Tacitus, Ann., I, 72 (cited by M., Esprit, XII, 13, § 2); Suetonius, Tiberius, 61; 
Caligula, 27, Dio Cassius, XLIV, 5; Dig., XLVIII, Title 4. 

10M. cites Plutarch’s “Life of Dionysius”, which as Crévier remarks (Observations, p. 
37) does not exist. The account of Dionysius’s life is to be found in the first part 


of Plutarch’s Dion. 
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mettre fin aux vengeances, aux peines et aux récompenses 


mémes. 
* * * 


Montesquieu has discussed the drastic measures taken by the 
Greeks against those guilty of plotting against the state (Esprit, XII, 
18, § 3). Asa notable exception to the general practice there was the 
famous law of Thrasybulus, after the taking of Phyle and the ousting 
of the Thirty, to the effect that no one should be held to account for 
the injuries done during the sway of the Thirty.11 Montesquieu like- 
wise cites the practice of the Romans, who adopted a more judicious 
attitude, that is until the wars of Sulla and Marius (Esprit, XII, 18, § 
4-5). Amnesty was extended to the friends of the Tarquins after the 
expulsion of the latter,12 to the plebs after their various secessions,13 
to the Italic peoples after the second Punic War,!4 to the opponents 
of Julius Caesar after his return,15 finally to the murderers of 
Caesar.16 


B. Crimes against Religion. 

Esprit, XII, 4, § 5... Dans [les actions] qui blessent la 
Divinité, 14 ot il n’y a point d’action publique, il n’y a point 
matiére de crime. 

§ 6. Le mal est venu de cette idée, qu’il faut venger la 
Divinité. 

Ed bd * 

In Athens impiety was punished by the state, although it is a ques- 
tion to what extent it was considered that impiety toward the gods in- 
volved danger to the state and hence was in reality a species of treason. 
Numerous instances suggest themselves. Alcibiades was condemned 
in absentia for mutilating the Hermes and profaning the mysteries 
(Thucydides, VI, 27). The charge against Socrates was “that he did 
not believe in the gods of his country, that he introduced the worship 
of new divinities, and that he corrupted young men” (Plato, Apology, 
p. 19). The speech of Andocides On the Mysteries represents his 
defense against the charge of having profaned the mysteries in the 
company of Alcibiades. Aristotle was accused of impiety for having 
11 Cf, Valerius Maximus, IV, 1, § 4; Justin, V, 10. — Whence the proverb: “No re- 
membrance of past injuries, now Phyle is taken” (Aristophanes, Plutus, 1146). 

12 Dionysius of Halicarnassus, V, 13. 
13 Tbid., VI, 48; IX, 46; Livy, III, 54; VII, 41. 
14 Appian, Hannibalic War, 61. 


16 Suetonius, Caesar, 75; Plutarch, Caesar, 56; Appian, Civil Wars, I, 16, § 107. 
16 Plutarch, Caesar, 37; Appian, Civil Wars, Ill, 2, § 15; IV, 2, § 94. 
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composed a hymn in honor of his friend Hermias and having paid him 
divine honors (lian, Var. Hist., 111, 36; Athenaeus, XV, p. 697)..The 
seventh oration of Lysias is in defense of a wealthy Athenian, acctfsed 
of having dug up a sacred olive-tree. Livy (XXXI,-14) tells of the 
execution of two young Acarnanians who, not of the initiate, had pene- 
trated the temple of Ceres at the time of the Eleusinian mysteries, 
though it was patent that the offense had not been committed wilfully 
but through ignorance. Demosthenes brings out the variety of means 
by which an action could be brought against one guilty of impiety 
(XXII, 27): “For impiety...you may take to prison, indict, sue be- 
fore the Eumolpids, lay an information before the King-archon”’. — 
Roman laws, at least such as are extant, made no account of crimes 
which affected the deity directly.17 Where penalties were provided, 
these were in the interest of public order, such as the measures taken 
against those revealing the contents of the Sibylline books (cf. Diony- 
sius of Halicarnassus, IV, 62; Valerius Maximus, I, 1, § 3), against 
violaters of sepulchers (cf. Cicero, Pro Rabirio, 2), and other like 
offenders. 
Cicero advances the idea that the gods will avenge injuries done 
them (Leg., II, 8-10): “[Men] shall approach the gods in purity... 
_Whoever shall do otherwise, God himself will deal out punishment 
to him... For the perjurer the punishment from the gods is destruc- 
tion; the human punishment shall be disgrace”. Tacitus (Ann., I, 73) 
relates that Rubrius was charged with having sworn falsely by the 
divinity of Augustus. When the accusation was made known to Tibe- 
rius, he wrote to the consuls that “for the perjury, it should be judged 
as if the name of Jupiter had been taken in vain: the gods must avenge 
their own wrongs’. As a constitution of Alexander Severus puts it 
(Cod. Just., IV, Title 1, 2): “The contempt of an oath has a sufficient 
avenger in God”. 


C. Magic. 
Esprit, XII, 5, § 1. Maxime importante: il faut étre trés 


circonspect dans la poursuite de la magie. 
* * * 


Magic, the production of supernatural phenomena,!® as opposed 
to divination, which consisted of reading the future and averting evil 
by augury, the reading of entrails, astrology, the interpretation of 
17 Cf. Mommsen, Droit pénal romain, I, p. 39; Ill, p. 127. 

18 Cf. Apuleius, Apol., 26. 
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dreams and the like,19 was the object of drastic regulation under the 
Empire.2° 


D. Pederasty. 
Esprit, X11, 6, § 1. Il faudroit...proscrire [ce crime] quand 
il ne feroit que donner 4 un sexe les foiblesses de l’autre... 
Ce que j’en dirai...ne portera que contre la tyrannie qui peut 
abuser de I’horreur méme que I’on en doit avoir. 


x * = 


Pederasty was of course widespread in antiquity;21 in Greece it 
was sometimes even inculcated by law.22 It was punished at Athens 
if minors were involved (A€schines, Against Timarchus, 13-17); fur- 
thermore an adult citizen guilty of pederasty was declared incapable 
of filling any magistracy or speaking in public (Demosthenes, XLV, 
79) and was forbidden to enter the temples (Demosthenes, XXIV, 
181); if he violated these provisions he was subject to drastic punish- 
ment (schines, Against Timarchus, 87). In the Roman Republic, 
the domestic tribunal inflicted a flogging upon the culprit (Polybius, 
VI, 37) or even death, according to Valerius Maximus (VI, 1, § 5). 
Furthermore the aediles could prosecute the crime, demanding punish- 
ment of varying degrees of severity ranging from a fine to death.?% 
At the end of the Republic and the beginning of the Empire pederasty 
was punished by the Scantinian Law? with a fine of 10,000 sesterces. 
In the latter days of the Empire the crime was punished barbarously. 
If it were consummated, the aggressor was sentenced to death (cf. 
Dig., XLVII, Title 11, 1, § 2) while the victim lost half his patrimony. 
Constantine decreed the penalty of death even for the latter (Cod. 
Just., IX, Title 9, 30). ; 

19 Although divination was officially recognized (cf. Dio Cassius, LII, 36; Cod. Theod., 
IX, Title 16, 3) and was frequently resorted to by the emperors (cf. Suetonius, Domi- 
tian, 14; Lampridius, Elagabalus, 8), its devotees were frequently subjected to severe 
penalties, particularly if divination were carried on in private (cf. Suetonius, Tiberius, 
63; Dio Cassius, LVI, 25; Cod. Theod., IX, Title 6, 12) or if it sought to determine the 
date of the death of living persons (cf. Tacitus, Ann., XII, 52; Alius Spartianus, Severus, 
15; Paul, Sewt., V, 21, § 2) or the imperial succession (cf. Paul, Sent., V, 29, § 3; 
Ammianus Marcellinus, XII, 12, § 5; XVIII, 3, § 1-5). 

20It was commonly punished by death (cf. Tacitus, Am., II, 32; XII, 59; XVI, 30; 
Apuleius, Apol., 26, Paul, Sent., V, 23, § 17). For accusations of magic, those of any 
rank could be put to the torture (cf. Ammianus Marcellinus, XXIX, 1, § 6-40). 

21 Cf. Licht, Sexual Life im Ancient Greece, p. 413 ff. 

22 As at Crete (Aristotle, Pol., II, p. 1272a) and Thebes (Maximus of Tyre, VI, Taylor, 
I, p. 74; Plutarch, Pelopidas, 19). 


23 Cf, Dionysius of Halicarnassus, XVI, 8; Livy, VIII, 28; Valerius Maximus, VI, 1, § 9. 
24 Cf. Cicero, Ad Fam., VIII, 12; Suetonius, Domitian, 8; Juvenal, Sat., Ill, 44, 
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E. Debt. 

Esprit, XII, 21, § 1. Un citoyen s’est déja donné une assez 
grande supériorité sur un citoyen, en lui prétant un argent 
que celui n’a emprunté que pour s’en défaire, et que par con- 
séquent il n’a plus. Que sera-ce dans une république, si les 


lois augmentent cette servitude encore davantage? 
* * * 


Montesquieu (Esprit, XII, 21, § 2) points out that “a Athénes et 
a Rome, il fut d’abord permis de vendre les débiteurs qui n’étoient pas 
en état de payer”. Seizure of the person of the creditor was prohibited 
by the law of Solon in Athens?5 and in Rome by the Petilian Law.26 

In the rest of Greece2? and in the Roman provinces28 imprison- 
ment of debtors seems to have been common. Diodorus Siculus (I, 
79; cited by M., Esprit, XX, 15, § 2, note) comments caustically on the 
practice: “Some do justly blame many of the law-makers of Greece, 
that they forbade arms, plows and other things absolutely necessary 
for labors, to be taken as pawns, and yet permitted them that should 
use them to be enslaved”. 


II. General Procedure. 
A. Public Accusation. 

Esprit, V1, 8, § 1. A Rome, il étoit permis 4 un citoyen d’en 
accuser un autre. Cela étoit établi selon l’esprit de la ré- 
publique, oi chaque citoyen doit avoir pour le bien publique 
un zéle sans bornes. On suivit, sous les empereurs, les maxi- 
mes de la république... On vit paroitre un genre d’hommes 
funestes. 

2. [C’est] une loi admirable [que] celle qui veut que le 
prince. ..prépose un officier dans chaque tribunal pour pour- 


suivre, en son nom, tous les crimes. 
* * * 


In Greece the lack of a public prosecutor? made public accusa- 
tion a necessary means of bringing culprits to justice when the public 


25 Cf, Plutarch, Against Running into Debt, 4 (cited by M., Esprit, XX, 15, § 1); 
Solon, 13; Diogenes Laértius, I, 45. 

26 Cf. Livy, VIII, 28, cited by M., Esprit, XII, 21, § 4; Varro, De Ling. Lat., VIII, 105. 
Livy considers that a universal release of bondsmen (mexi) was involved; Varro that only 
such were released as swore that they had reasonable hopes of satisfying their debtors. 
27 Cf, Beauchet, Histoire du droit privé de la république athénienne, Il, p. 414 ff. 

28 For example, when Marius required an auxiliary force of Nicomedes of Bithynia he 
was informed that almost all able-bodied Bithynians had been carried away as slaves by 
the farmers of taxes (Diodorus Siculus, XXXVI, 3). 

29 The nearest approach to that office was the appointment of a citizen by the Ecclesia 
to serve as an accuser in a particular case (cf, Valerius Maximus, III, 8, § 4). Cicero 
(Leg., III, 20) notes that in Greece publicly constituted accusers passed upon the acts 
of magistrates relinquishing office. 
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safety or the public treasure was involved:3° the procedure was con- 
sidered perfectly legitimate.31 At Rome public accusation goes back 
to the time of the last king, if we are to credit Dionysius of Halicar- 
nassus (X, 60), and continues throughout the period of the Republic.32 
Certain magistrates however had the right to bring offenders to justice 
by exercising the right of cognitio, and it was not until the time of the 
Gracchi that the practice of public accusation became general.? There- 
after, although certain offenders were subject to the cognitio,?4 in 
most cases public accusation was a necessity and unless it were forth- 
coming the crime could not be prosecuted.?® 


Montesquieu seems to consider the excesses of accusers a de- 
velopment of the Empire, but there is abundant evidence that the dan- 
gers involved were fully realized throughout. Severe restrictions were 
laid upon accusers in Athens. An accuser not receiving one-fifth of 
the total number of votes cast in the trial of the accused was there- 
after debarred from speaking in public®?® and paid a fine of 1,000 
drachmas.3* Precautions were also taken at Rome against false accu- 
sation. According to tradition, one convicted of the offense was pun- 
ished by having the letter K (i. e., Kalumnia) branded on his fore- 


30 Cf. Lysias, VI, 45; XXI, 8; Demosthenes, XX, 65-67; LVIII, 2; Aschines, Against 
Timarchus, 1; Calhoun, Growth of Criminal Law in Ancient Greece, p. 7; Vinogradoff, 
Outlines of Historical Jurisprudence, II, pp. 11-16. 

31 Cf. Charondas (cited in Stobaeus, Florilegium, KLIV, 40): “Let it...be considered 
as a worthy deed, to point out any one who has acted unjustly, in order that the polity 
may be saved... Let the indicator of the unjust action be considered as a pious man, 
though his information should be respecting his most familiar acquaintance”. Plato 
deems it the duty of the citizen to turn informer when the city is endangered (Lews, 
IX, p. 856; cited by M., Esprit, VI, 8, -§ 3). 

32. Cf. Livy, V, 32; IX, 26; X, 60; XXXVIII, 56; Appian, Civil Wars, I, 3, § 18. 

33 Cf. Mommsen, Droit pénal romain, II, p. 10; Droit public romain, I, p. 189; Il, p. 
160. As a matter of fact the power accorded to the magistrate often made the applica- 
tion of the cognitio an arbitrary and unjust affair; the practice of public accusation was 
rather an improvement over the application of the cognitio as a means of bringing of- 
fenders to book (cf. Mommsen, Droit pénal romain, II, p. 2). 

34. Cf. Mommsen, Droit pénal romain, Il, pp. 13 ff., 348 ff. 

35 Cf. Cicero, Pro Sexto Roscio, 20; Tacitus, Anm., XIII, 10; Ammianus Marcellinus, 
XIV, 1, § 5; 9, § 6; Dig., L, Title 4, 6, § 2; Cod. Just., IX, Title 2, 17. 

36 Cf. Demosthenes, XVIII, 266; LIII, 1. 

37 Cf, idem, XXI, 47; LVIII, 6. — In connection with this fine M. (Esprit, XII, 20, § 
1) cites Plutarch (Demosthenes, 24), Philostratus (Lives of the Sophists, I, 18), and 
Photius (Library, Bekker, p. 493b). These references all allude to the exile of Aschines 
but make no direct mention of the fine. 
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head.38 Conviction of the offense resulted in the loss of civil honor39 
and, in the later Empire, in the application of the talio.4° 
Although the excesses of informers were more or lessgmarked 
throughout,*1 they reached their peak during the early days of the 
Empire at Rome and thereafter informers were a chronic scourge, oc- 
casionally suppressed or discouraged by the better emperors,42 en- 
couraged and rewarded by others.43 
The practice of public accusation was the object of some bitter 
tirades. Aristophanes lavishes his indignation upon informers (Achar- 
nians, 818 ff., 909 ff.). Aristotle (Pol., Il, 8, p. 1268b) considers that 
the proposal of Hippodamus to honor those who reveal something that 
is useful to the state “has a specious sound, but cannot safely be en- 
acted into law, for it may encourage informers’. He is in favor of in- 
flicting heavy penalties upon those who bring groundless accusations.44 
Isocrates (XV, 24) bitterly observes that on account of calumniators 
“no one may rely on the honesty of his life as a guarantee that he will 
be able to live securely at Athens”. While accepting the idea of public 
accusation in principle, Demosthenes realizes the dangers it involves 
when applied by an unscrupulous ruffian like Aristogiton (XXV, 37 ff.), 
that “dog of the people’, whom he compares to a “cancer” and a 
“corroding ulcer”. Sallust (Bell. Cat., 14) assails those who for pri- 
vate gain, trafficked in perjury and in the blood of citizens. Seneca is 
equally denunciatory (De Ben., III, 26) when he recalls the ‘ordinary 
license and almost public rage in impeaching and accusing, which... 
consumed and destroyed both the senate and the nobility”. Of the in- 
former Caepio Crispinus, Tacitus (Ann., I, 74) says that he “entered 
upon a line of life destined soon to acquire notoriety in those calam- 


88 Cf. Cicero, Pro Sexto Roscio, 20; Seneca, De Ira, III, 3; Pliny, Paneg., 35, cited by 
Laboulaye, CGEuvres, note on Esprit, XII, 20, § 1. Mommsen (Droit pénal romain, Il, 
p. 179) thinks that the practice fell into disuse at an early period. 

39 Cf. Cicero, Pro Sexto Roscio, 19. 

40 Cf. Cod. Theod., IX, Title 5, 1; Cod. Just., IX, Title 1, 14; Title 8, 3; Title 12, 7; 
Title 46, 7. 

41In his oration Against Aristogiton, XXV, Demosthenes discusses some of the abuses 
involved in the practice, as does Isocrates in his fifteenth oration. — The proscriptions 
of Sulla (cf. Appian, Civil Wars, I, 11, § 95) and of the second triumvirate (ibid., IV, 
2, § 1) brought about a great amount of accusation, most of it unjustified. 

42 By Titus (Suetonius, Titus, 8), Trajan (Pliny, Peneg., 34-35), Antoninus Pius (Capi- 
tolinus, Antoninus Pius, 7), Marcus Aurelius (idem, Marcus Aurelius, 11), Pertinax 
(Herodian, II, Hart, pp. 73-74), etc. ; 
43 By Tiberius (Suetonius, Tiberius, 61), Domitian (Pliny, Paneg., 42, 48), Commodus 
(4lius Lampridius, Commodus, 18), Maximinus (Herodian, VII, Hart, p. 274), Con- 
stantius (Ammianus Marcellinus, XV, 3, § 3), etc. 

441f we are to accept the anecdote related in Alian, Var. Hist., WI, 36, Aristotle vio- 
lently denounced informers on leaving Athens. 
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itous and shameful days... He set an example through which men 
rose from poverty to affluence, and from insignificance to power’. 
Pliny (Paneg., 34) rejoices at the downfall of the informers with the 
advent of Trajan:45 “We have seen false evidence and suborned in- 
formers punished with the same severity as thieves and murderers’’.46 


B. Spies. 
Esprit, XII, 23, § 1. Faut-il des espions dans la monarchie? 


Ce n’est pas la pratique ordinaire des bons princes. 
* * & 


Xenophon complacently refers to the use of spies by Cyrus (Cyro- 
paedia, VIII, 11, § 10): “He acquired the so-called King’s Eyes and 
King’s Ears in no other way than by bestowing presents and honors; 
for by rewarding liberally those who reported to him whatever it was 
to his interest to hear, he prompted many men to make it their business 
to use their eyes and ears to spy out what they could report to the king 
to his advantage’”’.47 Aristotle (Pol., V, 11, p. 1313b) thinks that the 
use of spies befits only the vicious tyrant: “A tyrant should. .endeavor 
to know what each of his subjects says or does, and should employ 
spies...for the fear of informers prevents men from speaking their 
minds, and if they do, they are more easily found out”. Spies were 
frequently employed under the Empire.*® In the late Empire, the 
agentes served more or less as the “King’s Eyes”: they were instructed 
to exercise constant surveillance over functionaries outside of the 
court.49 


C. Anonymous Letters. 

Esprit, XII, 24, § 1. Si [les accusateurs anonymes] ne veu- 
lent pas laisser les lois entre eux et l’accusé, c’est une preuve 
qu’ils ont sujet de les craindre; et la mdindre peine qu’on 
puisse leur infliger, c’est de ne les point croire. 

* * * 


In this connection Montesquieu cites the Theodosian Code (IX, 
Title 3, 6): “We cannot suspect one who lacks an accuser, when he 


45 Yet he sometimes treats with a curious respect that “prince of delators”, M. Aquilius 
Regulus, undoubtedly because that arch-informer took his legal studies as seriously as 
Pliny did (cf, Epist., I, 5, 20; II, 11, 20; IV, 2; VI, 2). 

46 Cf. also Dio Chrysostomus, VII, 27 ff.; Juvenal, Set., I, 160-61; IV, 47-48; Philo- 
stratus, Apollonius of Tyana, VIII, 7. 

47 For the “King’s Eyes” cf. Herodotus, I, 111, 114; Aristophanes, Acharnians, 91 ff.; 
Philostratus, Apollonius of Tyana, I, 21. 

48 Cf. Seneca, De Ben., III, 26; Dio Cassius, LII, 37; Philostratus, Apollonius of Tyane, 
VII, 24; Ammianus Marcellinus, XIV, 1, § 6. 

49 Ammianus Marcellinus, XVI, 5, § 11; Cod. Theod., Il, Title 1, 3; VI, Titles 27-28. 
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does not lack an enemy”. One is reminded of Trajan’s response to 
Pliny’s famous query concerning the treatment to be accorded to the 
Christians of Bithynia (Epist., X, 97): “Anonymous informations... 
ought not to be allowed a standing in any sort of charge; a course 
which would not only form the worst precedents, but which is not in 
accordance with the spirit of our times”. 


D. Witnesses. 
1. Number of Witnesses. 

Esprit, XII, 3, § 1. Les lois qui font périr un homme sur 
la déposition d’un seul témoin sont fatales a la liberté. La 
raison en exige deux; parce qu’un témoin qui affirme et un 
oe qui nie font un partage; et il faut un tiers pour le 
vider. 


* * * 

Montesquieu illustrates the idea not very aptly by remarking that 
“les Grecs et les Romains exigeoient une voix de plus pour condamner’” 
(Esprit, XII, 3, § 2). But the references that he cites are to judicial 
decisions and not to the deposition of witnesses.5° 

Seneca the Elder (Controv., VII, 1) observes that “no faith is 
placed in minor cases in the testimony of a single witness”. Plutarch 
(Cato, 19) remarks that “an orator said to the judges in a certain trial 
that it was not right to believe a single witness, not even if he were 
Cato”. A constitution of Constantine (Cod. Just., IV, Title 20, 9) says: 
“We have decreed that none of the judges in any case whatsoever is to 
readily admit the testimony of a single witness, and now we expressly 
decree that the testimony of a single witness, even of noble rank, is 
not to be heard at all”. Paul (Dig., LXVIII, Title 18, 20), citing the 
decision of a certain emperor (not named) affirms that more than one 
witness to a misdemeanor must be produced before slaves are to be 
submitted to the torture in order to testify, for “the testimony of one 
witness should not be believed’. Says Ulpian (Dig., XXII, Title 5, 
12): “Where the number of witnesses is not specified by law, two are 


>” 


sufficient, for the term ‘several’ is embraced in the number ‘two’ ”. 


50M. cites the oration of Aristides On Minerva (Canter, I, p. 24a-b) and Dionysius of 
Halicarnassus, VIII, 6; cf. VII, 64. — Neither citation is particularly appropriate here. 
The reference in Aristides is to the trial of Orestes, in which, the votes being equal, 
Minerva casts the deciding vote (the tying vote in the version of /Eschylus, Eumenides, 
752-53). Aristides then goes on to say that when the number of ballots for and against 
a culprit are equal, he is acquitted, Minerva being held to cast the deciding vote in his 
favor. As for the reference to Dionysius, VIII, 6, Coriolanus in the passage in question 
tells the Volscians that he was condemned by two votes, not one; furthermore the voting 
concerned was by tribes (cf. the remarks by Voltaire in his Commentaire, XLIV). 
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2. Slaves as Witnesses. 

Esprit, Xl, 15, § 1... On ne doit rien négliger de ce qui 
méne a la découverte d’un grand crime. Ainsi, dans un état 
out il y a des esclaves, il est naturel qu’ils puissent étre indica- 
teurs; mais ils ne sauroient étre témoins. 

* * * 


Montesquieu cites Dio Cassius (LV, 5) anent Augustus’ decree 
that slaves of those conspiring against him would be sold to the public, 
in order to be able to testify against their masters;°1 he also cites the 
case of Vindex (i. e., Vindicius)®2 and the decree of the emperor 
Tacitus, who ordered that slaves were not to be witnesses against their 
masters even in the crime of lese-majesty (Flavius Vopiscus, 9). In 
general the testimony of the slave or freedman was permitted in his 
master’s behalf, but not to his prejudice.5? 


E. Judges. 
1. Republic. 
a. Restrictions on Judges. 
Esprit, VI, 4, § 1... Le peuple n’est pas jurisconsulte... 
Il faut lui présenter un seul objet, un fait, et un seul fait, et 
qu’il n’ait qu’a voir s'il doit condamner, absoudre, ou remettre 
le jugement. 
* * * 


In this connection Montesquieu mentions the procedure in Greece 
and Rome (Esprit, VI, 4, § 1). At Athens the dikastoi could vote for 
either condemnation or acquittal;54 it is not certain what procedure 
was adopted in case they wished to reserve judgment.®° At Rome the 
judges had one of three alternatives, to vote for condemnation, for 
acquittal, or else to suspend judgment.°® 


51 As Laboulaye points out (CEuvres, note on Esprit, XII, 15, § 1), Tacitus, (Anm., Il, 
30; III, 67) attributes this law to Tiberius. 

52 Vindicius, it will be recalled, revealed the conspiracy of his masters, the sons of 
Brutus (Livy, I, 5; Plutarch, Publicola, 5). Neither Livy nor Plutarch says anything 
about Vindicius not testifying against his masters. In fact Plutarch notes that at Valerius’ 
command, Vindicius was brought out of prison and a court was held to judge the cul- 
prits, which would seem to indicate that Vindicius testified. 

53 Cf. Cicero, Pro Sexto Roscio, 4; Pro Déiotaro, 1; Tacitus, Ann., Il, 30; Dig., I, Title 
12, 1, § 8; XLVIII, Title 18, 18, § 5. — The slave could testify against his master in 
cases of incest (cf. Cicero, Pro Milone, 22; Valerius Maximus, VI, 8, § 1), adultery 
(Cod. Just., IX, Title 9, 3) and, generally, lese-majesty (Cod. Just., IX, 41, Pref.; 
Dig., XLVIII, Title 4, 7, § 2). 

54 Cf. Aristophanes, Wasps, 333, 349; Knights, 1331. 

55 Cf. E. Caillemer, in Daremberg-Saglio’s Dictionnaire des antiquités, Il, 1, p. 197. 

56 Cf, Caesar, Bell. civ., I, 83; Cicero, Im Caecilium, 7; Seneca, De Ben., III, 7; Sue- 
tonius, Augustus, 33. 


226 


Aristotle (Pol., II, 8, p. 1268b) criticizes the law of Hippodamus 
“which says that the judges, when a simple issue is laid before them, 
should distinguish in their judgment. Now, in an arbitration, although 
the arbitrators are many, they confer with one another about the deci- 
sions, and therefore they can distinguish; but in courts of law this is 
impossible”. 


b. Single Judge as Abuse. 
Esprit, V1, 7, § 1. Un [juge unique] ne peut avoir lieu que 


dans le gouvernement despotique. 
* * % 


As an example of the abuses engendered by this type of judicial 
régime, Montesquieu refers to the attempt of Appius Claudius the 
decemvir to acquire the person of Virginia.57 


c. Checks on Decisions of Judges. 
Esprit, VI, 5, § 1. Il faut que les lois pourvoient...a la 


sreté des particuliers. 
* * 


Montesquieu (Esprit, VI, 5, § 2) observes that at Athens5§ and at 
Rome®® the accused could exile themselves before judgment; that the 
decisions of the people at Athens were subject to revision by the 
Areopagus;®° that the property of the condemned at Rome was conse- 
crated to some divinity so that the people could not profit directly by 
confiscation.61 In Rome the individual was likewise safeguarded by 
the provocatio: the appeal to the people in the case of a capital sen- 
tence.62 


2. Monarchy. 
a. Greater Power Accorded Judges. 
Esprit, V1, 4, § 1. Dans les monarchies, les juges prennent 
la maniére des arbitres; ils délibérent ensemble, ils se com- 
muniquent leurs pensées, ils se concilient. 


57M. (Esprit, VI, 7, § 1, note) cites the Digest, I, Title 2, 2, § 24; cf. Livy, III, 44 ff. 
— Klemperer (M., IJ, p. 54) has pointed out the doubtful wisdom of basing a general 
law on a happening that took place in the legendary period of Roman history. 

58 Cf, Demosthenes, XXIII, 69. 

59 Cf. Polybius, VI, 14; Cicero, In Caecilium, 34; Livy, XXVI, 3. 

60 Cf. Demosthenes, XVIII, 170; Philostratus, Lives of the Sophists, I, 18. 

61 Cf. Cicero, De Domo, 38; Dionysius of Halicarnassus, VI, 89; Livy, II, 8; III, 55; 
VIII, 20. - 

62 Cf. Dionysius of Halicarnassus, V, 19; Livy, I, 26; II, 8; III, 55; Valerius Maximus, 
VIII, 1, § 1. — Dictators, however, could pass judgment without being estopped by an 
appeal to the provocatio; cf. Livy, II, 18; Dionysius of Halicarnassus, V, 75; Zonaras, 
Vil, 13, 
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* * * 


Montesquieu (Esprit, V1, 4, § 3) cites thé actions de bona fide, 
in which “la maniére de prononcer étoit plus dans la disposition du 
juge”. He probably has reference to the following passage of Jus- 
tinian’s Institutes, IV, Title 6, 30: “...In actions of good faith free 
power appears to be granted the judge of estimating in accordance 
with the principles of justice and equity, how much should be paid to 
the plaintiff”. 


b. Prince as Judge. 
Esprit, V1, 5, § 5. Dans les Etats despotiques, le prince peut 
juger lui-méme. II ne le peut dans les monarchies. 
* * * 

Montesquieu adduces the eighth of the apocryphal letters of Plato 
in support of his contention: the point taken therein is that the king, as 
a priest, should not be present at judgments involving death, exile, or 
imprisonment. 

The ancients hardly shared Montesquieu’s horror of the king act- 
ing in the capacity of judge. In the older patriarchical type of mon- 
archy, rendering decisions was accepted as one of the most important 
functions of a king. According to the account in Herodotus (I, 96) 
Deioces established the royalty of Media by convincing the Medes that 
justice would best be administered by a king. In the heroic age, says 
Aristotle (Pol., III, 14, p. 1285b), “kings were the supreme judges 
over the people’. If Livy protests against Tarquin’s acts as judge 
(I, 49), it is because he judged cases involving capital punishment 
without the services of a council. 

Although of course but an infinitesimal percentage of cases ap- 
peared before them, the emperors had the judicial power,®® the extent 
to which they exercised it depending upon the individual emperors. 
There seems to have been quite general acceptance of this function. 
To be sure Nero is reported to have said, in a passage from Tacitus 
(Ann., XIII, 4) that Montesquieu quotes in the Esprit (V, 5, § 11), 
that “he would not act in every kind of case himself; nor exalt the 
power of a coterie by hearing accusers and accused within closed 
doors’. But the reference seems to have been to Claudius’ practice 
of trying a capital case®4 in his own palace. In another passage of the 
83 Cf. Tacitus, Ann., I, 75; XI, 3; Suetonius, Augustus, 33; Dio Cassius, LVII, 17; 


Ammianus Marcellinus, XXXI, 14, § 6. 
64 That of Valerius Asiaticus (cf. Tacitus, Anm., XI, 3). 
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Annals (XIV, 50) Tacitus refers to Nero’s acts as judge, and, Josephus 
(Antiquities of the Jews, XX, 8, § 11) remarks on the wisdom of that 
emperor's decisions during the first part of his reign. 


F. Torture. 
Esprit, V1, 17, § 1... La question n’est...pas nécessaire 
par sa nature. 
§ 2. Elle pourroit convenir dans les gouvernements despo- 
tiques, oi tout ce qui inspire la crainte entre plus dans les 


ressorts du gouvernement. 
* * * 


Torture of slaves®> was a systematic procedure in connection with 
the taking of testimony in Greece. Not only do the orators make 
frequent references to it as a perfectly legitimate affair6® but an op- 
ponent’s reluctance to expose his slaves to the torture is pointed to as 
indicating the weakness of his case.67 — The Romans seem to have 
used this method of obtaining testimony somewhat less than the 
Greeks,68 but slaves and freedmen were frequently subjected to it.69 
Free citizens were exposed to torture under the Empire in cases of 
lese-majesty,“° magic’! and forgery.72 

Against this almost universal acceptance of torture as a concomi- 
tant of judicial inquiry there is very slight protest. Denis’? remarks 
that in the Laws Plato never employs torture as a method of procedure: 
“Est-ce oubli? Est-ce horreur de cette institution? Je ne sais”. Aris- 
totle is non-commital on the whole (Rhetoric, I, 15, p. 1376b). If one 
finds that testimony extorted by the question is favorable to one’s case, 


85M. (Esprit, VI, 17, § 1, note) cites the thirteenth oration of Lysias in support of the 
affirmation that citizens could be tortured only on charges of treason. But Lysias ex- 
pressly states that Athenian citizens were not subject to the torture (58). Those of 
whose torture Lysias speaks were not Athenian citizens. 

66 Cf. Demosthenes, XXX, 37: “In general, Athenians, you consider torture as the best 
of all proofs in public and private affairs; and when both freemen and slaves are wit- 
nesses of an act, and the truth must be revealed, you put the slaves to the torture, 
without having recourse to the testimony of free men. And you are right...” 

67 Cf. Isaeus, VI, 16; VIII, 11; Lysias, IV, 10; VII, 34; Demosthenes, XXXVII, 53-58; 
ZEschines, On the Embassy, 133-35. 

68 Cf. Wallon, Histoire de PEsclavage, Il, p. 184. 

69 Cf. Cicero, Part. Orat., 34; Pro Cluentio, 63; Tacitus, Ann., II, 85; Hist., I, 46; IV, 
11; Suetonius, Claudius, 25; Dio Cassius, LX, 13, 29; Dig., XXIX, Title 5, 3, § 16; 
Title 5, 10, § 1, § 11. 

70 Cf. Tacitus, Ann., XI, 22; XV, 56; XVI, 20; Suetonius, Augustus, 19; Domitian, 8; 
Dio Cassius, LX, 24; Cod. Theod., IX, Title 5, 1, § 1; Digest, XLVII, Title 4, 3, § 4 
(cited by M., Esprit, VI, 7, § 1, note). 

71 Cf. Ammianus Marcellinus, XXIX, 1, § 6-40; Cod. Just., IX, Title 18, 7; Zosimus, 
IV, 13-15. 

12 Cf. Cod. Just., IX, Title 22, 21. 

13 Histoire des théories et des idées morales dans l’antiquité, I, p. 135. 
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one is to extol the practice; otherwise one is to condemn it: “You may 
discredit it by saying, what in general is perfectly true of evidence ob- 
tained by torture and the like, namely that when you force men to 
testify, they are just as likely to utter what is false as what is true, 
and may persist in not telling the truth, and may readily utter false 
accusations so as to escape the sooner from the ordeal’. Aristotle 
evidently has his doubts about the efficacy of torture as a means of 
ascertaining the truth but does not press the point. Cicero adopts 
much the same viewpoint (Part. Orat., 34): one is to denounce torture 
only if the evidence obtained by it has proved damaging to one’s cause. 
Quintilian notes (Jnst. Orat., V, 4) that “one side will call torture an 
infallible means for discovering truth, the other will represent it as a 
cause of the utterance of falsehood”; but he does not express his own 
opinion in the matter. 

Ulpian for one throws serious doubts upon the efficacy of the prac- 
tice as a means of securing accurate testimony (Dig., XLVIII, Title 
18, 1, § 23): “The evidence obtained [by torture]”, he says, “is weak 
and dangerous and inimical to the truth, for most persons, either 
through their power of endurance, or through the severity of the tor- 
ment, so despise suffering that the truth can in no way be extorted 
from them. Others are so little able to suffer that they prefer to lie 
rather than to endure the question, and hence it happens that they 
make confessions of different kinds, and they not only implicate them- 
selves, but others as well”. Ulpian does not advocate the abolition of 
torture, but he would have it employed as sparingly as possible (ibid.) ; 
torture is not to be employed at the beginning of an interrogation.74 


III. Punishment. ; 
A. General Remarks. 
1. Punishment Apportioned to Crime. 

Esprit, XII, 4, § 1. C’est le triomphe de la liberté, lorsque 
les lois criminelles tirent chaque peine de la nature particu- 
ligre du crime. 

* * * 


The early Stoic doctrine that there are no degrees in vice and 
virtue and that “all men who are not wise [are] equally wicked, un- 
just, faithless and fools” (Plutarch, Of the Contradictions of the Stoics, 
74 The same recommendation is made in a constitution of Diocletian and Maximian (Cod. 


Just., IX, Title 41, 8): “Judges should not begin the investigation by resorting to tor- 
ture, but should first avail themselves of all accessible and probable evidence”. 
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10), a doctrine that was a target for ridicule7® and that later Stoics 
attempted to modify,’® found little favor in antiquity. In general it 
was recognized that crime has its degrees as well as virtue and that 
punishment should be allotted accordingly.77 


2. Degree of Severity in Punishment. 
* % & 

Neither the Greeks nor the Romans as a whole were addicted to 
moderacy in their punishments, from our standpoint at least. Even in 
comparatively humane Athens the death penalty was applied with ap- 
palling frequency.*8 As for the vaunted “humanity” of the Romans,79 
it seems to have been invoked against the infliction of cruel and un- 
usual punishments; that is, cruel and unusual according to ancient 
standards. Even this mitigation was set at naught by the early em- 
perors (because of Oriental influence, thinks Seneca, De Ira, III, 18), 
whereas in the later Empire not only was the death penalty inflicted 
for an increasing number of offenses but punishments became more 
inhuman.8° 

Seneca makes much of the Stoic doctrine that sin is a form of 
ignorance and that consequently one should deal gently with sinners.81 
“It is philanthropic’, he says (De Ira, I, 14), “to deal with the erring 
in a gentle and fatherly spirit and to call them into the right course 
instead of hunting them down”. “When men are seldom punished, 
innocence becomes the rule and is encouraged as a public benefit” 
(De Clem., 1, 23). ‘He who condemns too quickly is not far from be- 
ing willing to condemn; and he who inflicts too great punishment comes 
very near to punishing unjustly” (ibid., 1, 14). Epictetus (Arrian, Dis- 
courses, I, 26; II, 24) and Marcus Aurelius (Meditations, VII, 22; IX, 
7 Cf. Horace, Sat., I, iii, 96 ff.; Cicero, Pro Murena, 29; Lucian, Lives for Sale, 20; 


lian, Var. Hist., IV, 3; Arnobius, Adversus Gentes, III, 216. 

76 Cf. Seneca, Epist., LXXV, 8 ff.; Marcus Aurelius, Meditations, II, 1; Diogenes Laértius, 
VII, 121. 

77 Cf. Plato, Laws, XI, passim; Aristotle, Problems, XXIX, 13; Demosthenes, XXI, 
42; XXIV, 105; #schines, On the Crown, 116; Cicero, De Off., I, 25; Seneca, De Ira, 
I, 16 ff.; Plutarch, Solon, 17; Lucian, Menippus, 12; Ammianus Marcellinus, XXVIII, 
i. 24. 

78 fe Vinogradoff, Outlines of Historical Jurisprudence, Il, p. 188. 

79 Cf. Livy, I, 28. 

80 Cf. Mommsen, Droit pénal romain, III, pp. 138, 285. For an account of the punish- 
ments inflicted, cf. the Digest, XLVIII, Title 19. 

81 Cf. Lactantius, Div. Inst., VI, 14: “[The Stoics] say that those who appear evil do 
not sin of their own accord... They are ignorant of the distinction between good things 
and evil”. The doctrine seems to have been derived from Socrates, who taught that 
“there is...only one evil, that is, ignorance” (Diogenes Laértius, II, 31). 
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42) likewise stress the doctrine. “Men may indeed be unjust in aveng- 
ing themselves”, says Aristides (Second Orat. on Leuctra, 1), “if they 
carry vengeance beyond measure. He who in punishing goes so far 
as to do what is unjust, becomes a second wrong-doer”. Therefore 
Julian (Second Panegyric of Constantius, p. 89) would have the wise 
legislator ‘do away with violence and harshness and cruelty of punish- 
ment”. 


a. Prevention Should Be Sought. 
Esprit, V1, 9, § 3... Un bon législateur s’attachera moins 
a punir les crimes qu’a les prévenir. 
* * * 

“It is for the guardians of the laws’, says Zaleucus (cited by 
Stobaeus, Florilegium, XLIV, 20) “to watch over the guilty ; but before 
punishing them, they must try to reform them by their counsels’. 
Throughout his discussion in the Laws Plato makes it clear that before 
any of the penalties he names are to be invoked, the citizen is to be 
urged to abide by the laws (cf. Laws, IV, pp. 719, 723; V, p. 734). 
Aristotle observes (Pol., VII, 13, p. 1332a) that “just punishments 
and chastisements do indeed spring from a good principle, but they are 
good only because we cannot do without them — it would be better that 
neither individuals nor states should need anything of the sort”. In 
his wont eulogy of “our ancestors” Isocrates (VII, 42) notes that they 
“did not seek to discover first how they should penalize men who were 
lawless, but how they should produce citizens who would refrain from 
any punishable act”. Says Seneca (De Ira, I, 6): “It is the duty of 
the chief administrator of the laws, or ruler of a state, to correct ill- 
dispositioned men as long as he is able with words and even with gen- 
tle ones, that he may persuade them to do what they ought”. “No man 
punishes”, he says (De Clem., I, 16), “because a sin has been com- 
mitted, but that sin may not be committed. For what has passed cannot 
be recalled, but what is to come may be prevented”. 


b. Shame as Chief Deterrent. 

Esprit, V1, 12, § 5. Suivons la nature, qui a donné aux 
hommes la honte comme leur fléau, et que la plus grande 
partie de la peine soit l’infamie de la souffrir. 

* * * 
In the Preface of his Treatise on Laws (cited by Stobaeus, Florile- 


gium, XX, 21), Zaleucus observes that “it is fit...that slaves should 


232 


do what is just through fear, but those that are free through shame”. 
In like manner Archytas (ibid., XLIII, 134) notes that “it will ge bene- 
ficial to the community, if law...refers punishment to disgrace and 
ignominy and not to the loss of property”. Men are deterred from 
committing crimes, remarks Demosthenes (XXV, 93), not only by fear 
of tribunals but “by a certain susceptibility to reproaches and dis- 
honor”. Diodorus Siculus (1, 78) discusses the military punishment 
of the Egyptians which provides “the utmost disgrace imaginable... 
The lawgiver designed that all should look upon disgrace and infamy 
as the greatest of evils’. Seneca believes that in the various types of 
authority “punishment should give way to remonstrance and shame” 
(De Clem., I. 16). 


c. Futility of Severe Punishment. 
i. Culprit Becomes Inured to Severe Punishment. 

Esprit, V1, 12, § 2. Quelque inconvénient se fait-il sentir 
dans un état: un gouvernement violent veut soudain le corri- 
ger... On établit une peine cruelle, qui arréte le mal sur-le- 
champ. Mais...limagination se fait a cette grande peine, 


comme elle s’étoit faite 4 la moindre. 
* * * 


The futility of warding off evil in the state by progressively severer — 
punishments is pointed out by Diodotus in his address to the Athenian 
assembly (Thucydides, III, 45): “Mankind has run the whole gamut 
of penalties, making them more and more severe, in the hope that the 
transgressions of evildoers might be abated... Either then some 
terror more dreadful than death must be discovered, or we must own 
that death at least is no prevention”. Seneca (De Clem., I, 22) like- 
wise points out that ‘‘severe sentences, if frequently pronounced, lose 
the influence which constitutes their chief power as remedial mea- 
sures”. 


ii. Atrocity of Law Leads to Impunity. 

Esprit, V1, 13, § 12. L’atrocité des lois en empéche... 
l’exécution. Lorsque la peine est sans mesure, on est souvent 
obligé de lui préférer l’impunité. 

* * * 

Aulus Gellius points out (XII, 18) that one of the laws of Draco 
“bore the penalty of death against the thief, whatever the theft might 
have been. The other laws were imbued, for the most part, with this 
excessive severity. The result was, that without any specific decree, 
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they fell into desuetude through the tacit wishes of the Athenians”. 
Says Caecilius (Aulus Gellius, XX, 1; cited by Montesquieu, Esprit, 
XXIX, 2, § 1), referring to some harsh penalties set in the Twelve 
Tables: “Is it not evident that they had established so atrocious a chas- 
tisement only in order that they might never have recourse to it?” 
Favorinus (ibid.) praises the wisdom of the Roman people in leaving 
laws “which ordained punishments so disproportionate to the crime to 
die of old age”. Similarly Dio Cassius (XXXVI, 38; cited by Montes- 
quieu, Esprit, VI, 14, § 1) notes that “an excessive punishment threat- 
ened has some deterrent force, but...men_are not easily found to ac- 
cuse or condemn the guilty, since the latter will be in desperate danger, 
whereas moderation stimulates many to accusation and does not divert 
condemnation”. Constantius softened the excessively cruel provisions 
of Constantine’s law with respect to rape lest “some delay might en- 
sue in punishing crime because of too drastic penalties” (Cod. Theod., 
IX, Title 24). Sozomen (VII, 12) points out, in connection with the 
severe measures taken by Theodosius against heretics, ‘“‘that the execu- 
tion of these penal edicts was hardly ever enforced”. 


B. Lex Talionis. 

Esprit, VI, 19, § 1. Les Etats modérés...recgoivent quel- 
quefois [la loi du talion]; mais [ils] lui donnent presque tou- 
jours des tempéraments. 

* * * 


In connection with the statement that the use of the talio in mod- 
erate states is hemmed in with restrictions, Montesquieu refers to the 
fact that when that type of punishment was in vigor in the early days 
of the Republic at Rome, arbitration was provided.82 


C. Punishment of Relatives of Culprit. 

Esprit, V1, 20, § 1. [La punition des péres pour leurs en- 
fants] est... tirée des idées despotiques. 

§ 2. Parmi nous, les péres dont les enfants sont condamnés 
au supplice, et les enfants dont les péres ont subi le méme 
sort, sont. ..punis par la honte. 

bd * * 


The Attic Law provided that infamy was to extend to the children 
of magistrates who would abolish the laws on murder.83 Children 


82 Cf. Cato, Origines, IV (cited by Priscian, Inst. Gram., VI, 13, § 69; Aulus Gellius, 
XX, 1 (cited by M., note on Esprit, VI, 19, § 2); Paul, Sent., V, 4, § 6. 
83 Demosthenes, XXIII, 62. 
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of citizens who died owing money to the treasury were heirs of the in- 
famy of their parents; they could not speak in the Ecclesia or Propose 
decrees.54 The children of those executed by the state were ‘fiot per- 
mitted to speak in public.85 At Rome the extension of a capital sen- 
tence to the children of the condemned was abolished in 486 B. C., a 
propos of the trial of Spurius Cassius.86 Thereafter until the time of 
Sulla children were not punished for the offenses of their parents.87 
The extension of infamy to the children of the proscribed, provided by 
Sulla,8® was later abolished.89 Generally speaking, the policy of not 
punishing children by death or infamy for the crimes of their parents 
was retained under the Empire.9° 

Plato denounces the practice of punishing the relatives of the 
guilty (Laws, IX, p. 855): there should be “glory and words of honor 
to the children and race, if they avoid their father’s habits. ..as having 
nobly and manfully escaped out of evil into good”.91 “Good men”, 
says Polybius (V, 11), “should not make war on wrongdoers with the 
object of destroying or exterminating them, nor should they involve 
the guiltless in the fate of the guilty, but rather extend to those they 
think guilty the mercy and deliverance they offer to the innocent”. 
Philo (On Special Laws, III, 30) censures those who punish with death 
the guiltless children of tyrants and traitors. ‘“Nothing is more unjust’, 
says Seneca (De Ira, II, 34), “than that any one should inherit the 
quarrel of his father”. Says Julian (Second Panegyric of Constantius, 
p. 101): “[The good king] thinks that we ought not to destroy the off- 
spring of the wicked before they have reached maturity, but to wait 
for time to pass, and to trust them to cast off the folly and madness 


84 Idem, XXII, 4. 

85 Idem, XXIII, 30. 

86 Cf. Dionysius of Halicarnassus, VIII, 80. 

87 Dionysius of Halicarnassus (loc. cit.) contrasts this practice with that obtaining among 
the Greeks, in evident disparagement of the latter. 

88 Cf. Dionysius of Halicarnassus (loc. cit.). 

89 Cf. idem, loc. cit.; Seneca, De Ira, Il, 34. 

90 Cf. Dig., XLVIII, Title 19, 20; Cod., IX, Title 47, 22, — There were certain excep- 
tions. The children of Sejanus were executed under Tiberius (Tacitus, Anm., V, 9; Sue- 
tonius, Tiberius, 61). Under Nero the children of Piso and Vinicius were banished from 
the city and afterwards either poisoned or starved to death (Suetonius, Nero, 36). A 
constitution of Arcadius (Cod. Just., IX, Title 8, 5) provides that children of those con- 
victed of lese-majesty are to be debarred from the army and public office and are to be - 
excluded from the privileges of inheritance. 

91 He would, however, visit punishment upon him whose father, grandfather and great- 
grandfather have successively undergone the penalty of death, on the assumption prob- 
ably that there is an ineradicable taint in the family (a point that Plutarch. makes in 
On the Delayed Vengeance of the Divinity, 13). Cotta the Academician denounces the 
idea (Cicero, De Nat. Deor., Il, 38). 
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of their fathers, and become good and temperate”. Callistratus (Dig., 
XLVIII, Title 19, 26), citing a rescript of Marcus Aurelius and Verus, 
says: “The crime or the punishment of a father can place no stigma 
upon his son, for each one is subjected to fate in accordance with his 
conduct, and no one is appointed the successor of the crime of another”. 


D. Confiscation. 

Esprit, V, 15, § 9. Dans les Etats modérés...les confisca- 
tions rendroient la propriété des biens incertaine; elles dé- 
truiroient une famille, lorsqu’il ne. s’'agiroit que de punir un 
coupable. Dans les républiques, elles feroient le mal d’6ter 
l’égalité qui en fait l’4me, en privant un citoyen de son né- 
cessaire physique. 

§ 8... Les confiscations...sont utiles [dans les Etats des- 
potiques]... L’argent qu’on en tire est un tribut considérable 


que le prince léveroit difficilement sur des sujets abimés. 
* * * 


Confiscation was very frequent in the Greek city-states;9? it was 
invoked for a variety of offenses, including political ‘‘crimes”’,9? and 
too often it was used as a frank means of bolstering up the excheq- 
uer.94 — The practice is denounced by Plato (Rep., VIII, p. 564): 
“The persons whose property is taken from them are compelled to de- 
fend themselves before the people as they best can... The sting of 
the drones torments them”. “The demagogues of our day’’, says Aris- 
totle (Pol., VI, 5, p. 1320a), “often get property confiscated in the law- 
courts in order to please the people. But those who have the welfare 
of the state at heart should counteract them, and make a law that the 
property of the condemned should not be public and go into the treas- 
ury but be sacred”. — At Rome confiscation, while frequent enough,9> 
was not marked by the same excesses until the proscriptions of Marius 
and Sulla. 

The statement that confiscation in the despotism represents a 
species of extraordinary tax levy recalls the procedure adopted ‘by cer- 
92 J] me semble”, says M. in a note on the Esprit, V, 15, § 9, “qu’on aimoit trop les 
confiscations dans la république d’Athénes”. 

93 Cf. Thucydides, V, 2, 60; Xenophon, Hellesica, II, 3, § 21; VII, iby § 46; Andocides, 


- the Mysteries, 97; Demosthenes, XXI, 113; XXIII, 62; Plutarch, Histories of Love, 
» etc. 

84 Lysias (XXVII, 1) notes that accusers were wont to stress the amount that the state 
would obtain in the event of conviction. There is nothing so difficult, he says (XIX, 11) 
as to obtain the acquittal of a rich man when the state is in financial straits, : 
95 Cf. Livy, II, 8, 41; III, 58; VI, 20; XXV, 4; Dionysius of Halicarnassus, VI, 89; VII, 
17; X, 42, etc. 
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tain Roman emperors. As Dureau de la Malle remarks:96 “[La] con- 
centration monstrueuse de la propriété dans la classe des citoyens ro- 
mains, l’impossibilité de lever des impéts sur cette caste privilégiée, et 
de subvenir par des emprunts au déficit des ressources ordinaires, 
donnent l’explication des crimes des empereurs’’.97 


E. Punishments Outraging Modesty. 
Esprit, XII, 14, § 1. Il y a des régles de pudeur observées 
chez presque toutes les nations du monde: il seroit absurde 
de les violer dans la punition des crimes, qui doit toujours 


avoir pour objet le rétablissement de l’ordre. 
* * * 


Montesquieu cites the anecdote, recorded by Suetonius (Tiberius, 
61) and Tacitus (Ann., V, 9), to the effect that to avoid conflict with 
the law forbidding the execution of virgins, the daughter of Sejanus 
was violated by the executioner before she was put to death. 
The incident is of doubtful authenticity;98 and as Voltaire points 
out,99 neither Suetonius nor Tacitus affirms that the act was performed 
with the permission of the Emperor or with that of the Senate. If 
authentic, the case is more or less unique of its sort. 
96 Economie politique des Romains, Il, p. 336. 
97 Thus lius Lampridius (Commodus, 7) remarks that Commodus had put to death 
certain members of the nobility and “had intended to kill fourteen others also, since the 
revenues of the Roman Empire were insufficient to meet his expenditures”. 


98 Tacitus (loc. cit.) cites the anecdote on the authority of “writers of that time”. 
89 Commentaire, XLV. 
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CHAPTER XIX 
POPULATION 


I. Factors Bringing about Increase of Population. 
A. Public Continence. 
B. Equal Division of Lands. 
C. Male Succession. 
II. Factors Bringing about Decrease of Population. 
III. Population and Legislation. 


* * & 

In the course of his discussion, Montesquieu treats of excess as 
well as dearth of population; but his bias in favor of the injunction to 
“be fruitful and multiply” is obvious. The lyric note with which Book 
XXIII (on population) begins! is replaced by an air of anxious fore- 
boding as Montesquieu considers the alarming depopulation of his own 
age. His remarks seem to reflect the prevailing conception that popu- 
lation was on the wane? and that legislation was necessary to fill up 
the gaps. Pascal Duprat® points out that in the second half of the cen- 
tury the contrary hypothesis was in vogue, as evidenced for example 
by the Essay on the Principle of Population of Malthus, and adds: “Il 
est permis de croire que, si M. avait vécu quelques années plus tard, 
le livre qu’il a consacré a la population. ..aurait été inspiré sans doute 
par d’autres idées’’. 

Montesquieu’s discussion in the main is not so much a postulation 
of doctrine as it is a historical summary of the flux and reflux of popu- 
lation from antiquity to Montesquieu’s own day* and a recapitulation 
of the measures that were taken to control population. Of more gen- 


1Tt will be recalled that Chapter I of Book XXIII contains a rather lengthy excerpt 
from Lucretius’ famous apostrophe to Venus, goddess of fertility (De Rer. Nat., I, 1-21). 
Charaux (M., p. 372) makes merry at the excerpt: “L’écrivain, qui aime 4 varier son 
style et 4 méler la poésie et la prose, quitte la plume et prend la flite. Mieux que cela, 
il chante. Quel bonheur d’apprendre les lois d’une si gracieuse maniére!”” Klemperer, (M., 
II, p. 226) considers that Book XXIII is in its entirety “tein staatslyrisches Gedicht”. 

2 Cf. Jaubert, M. économiste, p. 146. Cf. Lettres Persanes, CXII: “Aprés un calcul aussi 
exact qu’il peut l’étre dans ces sortes de chases, j’ai trouvé qu’il y a a peine sur la terre 
la dixiéme partie des hommes qui y étoient dans les anciens temps... Elle se dépeuple tous 
les jours; et si cela continue, dans dix siécles elle ne sera qu’un désert”. 

3 Journal des économistes, XVIII (1870), p. 32. 

4 Dedieu, M., p. 267, points out that for M. “le mouvement de la population est soumis 
4 une rhythme presque uniforme de progrés et de reculs”. 
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eral remarks some indeed are so generalized as to make the search for 
a definite source quite futile? and others obviously refer to periods 
subsequent to antiquity :® these will be omitted in the following pages. 


s 


I. Factors Bringing about Increase of Population. 


A. Public Continence. 
Esprit, XXIII, 2, § 6... La continence publique est natu- 
rellement jointe 4 la propagation de l’espéce. 


* * 


Montesquieu may have had in mind the fact or rather the hypo- 
thesis that in the earlier days of the Greek city-state? and the Roman 
Republic,’ comparative purity of morals went hand in hand with large 
population,? whereas when corruption had definitely set in, the birth- 
rate decreased alarmingly. 


This viewpoint, general in the extreme, would fail to take into ac- 
count certain othér important factors as it applies to antiquity. For 
example public continence may be combined with a definite desire to 
limit population, as was so generally the case in Greece. If even the 
painfully virtuous citizens of the ideal republic that the “Athenian 
Stranger” sets up in Plato’s Laws are not to number above 5040 fam- 
ilies, their morality will not be of much avail in bringing about an in- 
crease in population. Again, the increasing depopulation of Italy was 
not necessarily the result of growing incontinence; it was just as prob- 
ably the effect of the countless wars that ravaged it!9 and that not 
only took terrific toll of its man power but caused certain parts of it 


5 Cf. Esprit, XXIII, 1, § 2: “...Dans Vespéce humaine la maniére de penser, le caractére, 
les passions, les fantaisies, les caprices, l’idée de conserver sa beauté, l’embarras de la 
grossesse, celui d’une famille trop nombreuse, troublent la propagation de mille maniéres’’. 
6 Cf, Esprit, XXIII, 24, § 1: “...Comme un seigneur [of the feudal period] n’étoit en 
sireté que par le nombre de ses habitants, chacun s’attacha...4 faire fleurir son petit pays’. 
TIf not the actual Greek state, the ideal land of “our forefathers”, conjured up by Iso- 
crates, Demosthenes, and others. 
8 Rome’s moral decline is generally placed after the second Punic War (Valerius Maxi- 
mus, IX, 1, § 3; Pliny, Hist. Nat., XXXIII, 53; XXXIX, 6; Florus, III, 13; Justin, 
XXXVI, 4; Augustine, De Civ. Dei, III, 21. 
2 The abundance of population in Greece during the flourishing period of the city- 
state is reflected in the measures taken to restrict population, measures reflected in the 
strictures of Plato (Rep., V, pp. 460, 461; Laws, XI, p. 930), Aristotle (Pol., II, 6, p. 
1265b; VII, 16, p. 1335b), and others. — Rome was still populous at the time of the 
battle of the Metaurus (cf. Livy, XXVII, 38). 
10 Cf. Fournier de Flaix, L’Impét, I, p. 169: “La conquéte de I’Italie avait été une cuvre 
longue, laborieuse, pénible. Les Sabins, les Latins, les Etrusques, les Samnites opposérent 
une résistance désespérée... L’Italie fut dévastée, dépeuplée. Les guerres puniques, sur- 
tout celle d’Annibal, achevérent Ja ruine de I’Italie; elle ne s'est relevée qu’aprés J’in- 
vasion des Arabes”. 
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(notably Latium) to become sterile and unhealthful.11_ Depopulation 
was also due in part to the substitution of the latifundia for the small 
holdings of the yeomen of former days.1? 

Again, incontinent peoples may be quite prolific. For example, 
the legal pleadings of Aristotle’s contemporaries indicate no particu- 
larly high plane of personal morality.12 Yet Aristotle’s preoccupation 
with the problems of overpopulation shows that the problem was still 
Helots; the Spartiates showed a steady falling off in numbers. 


B. Equal Division of Lands. 

Esprit, XXIII, 15, § 1. Lorsquw’il y a une loi agraire, et que 
les terres sont également partagées, le pays peut étre trés 
peuplé, quoiqu’il y ait peu d’arts, parce que chaque citoyen 
trouve dans le travail de sa terre précisément de quoi se 
nourrir... Cela étoit ainsi dans quelques anciennes républi- 


ques. 
* * 5d 


Montesquieu seems to have had in mind the agrarian laws of 
Sparta and Rome. 

The object of the agrarian law at Sparta traditionally attributed 
to Lycurgus was in part at least to give each citizen “de quoi se nour- 
rir” ;14 though of course the land was to be cultivated by the Helots. 
In this instance, as I have indicated elsewhere (p. 164), the agrarian 
law did not have the effect of increasing population except among the 
Helots ; the Spartiates showed a steady falling off in population. 

In the earlier period of the Republic Rome had a strict agrarian 
law,15 the efficacy of which was lessened by the constant war-service 
required of citizen farmers. After they had been reduced to penury 
as a class there set in the pernicious system of the latifundia. The 
Sempronian Law, the agrarian law of Tiberius Gracchus, had in mind, 
according to Appian (Civil Wars, I, 1, § 11) “not wealth but an in- 
crease of efficient population... [Tiberius] admonished the rich to take 
heed, and said that...they ought to bestow this very land as a free 
gift, if necessary, on men who would rear children”. 


11 Cf. Fournier de Flaix, loc. cit. It will be recalled that the Pontine Marshes were only 
recently opened to cultivation as a result of extensive drainage operations. 

12 Cf, Pliny’s famous remark: ‘“‘Latifundia perdiderunt Italiam” (Hist. Nat., XVIII, 7). 
13 Cf, Isaeus, III; Lysias, I, II], IV; Demosthenes, XXII, XLV, LIX; schines, 
Against Timarchus. 

14 Cf, Plutarch, Lycurgus, 8; Athenaeus, XIV, p. 657. 

15 The Licinian Law, which forbade the possession of more than 500 jugera of land (cf. 
Livy, VII, 16; Valerius Maximus, VIII, 6, § 3; Velleius Paterculus, II, 6). 
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C. Male Succession. 

Esprit, XXIII, 4, § 2. Cette loi, qui fixe la famille dans une 
suite de personnes du méme sexe, contribue beaucoup. . ala 
propagation de lespéce humaine... Un homme qui a des en- 
fants du sexe qui ne la perpétue pas, n’est jamais content 
qu'il n’en ait de celui qui la perpétue. 


The foregoing tenet may have in mind the principle of male suc- 
cession in antiquity that forms the Leitmotiv of Fustel de Coulanges’ 
Cité Antique. Montesquieu seems to imply that inasmuch as a male 
heir is requisite, the paterfamilias will keep on begetting ad infinitum 
until the male heir materializes, in the meantime adding the females 
that accrue to the population. But this generalization would hardly be 
sound for Greek and Roman antiquity. In both Greece and Rome the 
father was free to expose superfluous offspring;1® the practice was 
too common throughout antiquity to justify Montesquieu’s assumption 
that unwanted female offspring would swell the population.17 

Again the principle of adoption as it functioned from an early 
period at Greece and Rome! would tend to lessen the possibility of 
male succession serving as an effective agent for increasing popula- 
tion. As long as adoption was a perfectly legal means for procuring 
the perpetuation of one’s family, the begetting of male offspring was 
not a necessity at all but simply one means to an end. 


Montesquieu’s generalization therefore, as it applies to antiquity, 
would stand in need of considerable modification. It would be justi- 
fied to the extent that a citizen might wish for a son of his own loins 
to succeed him, to the extent that he would be content to acknowledge 
daughters that might be born to him, to the extent that if he exposed 
his unwanted offspring, they might be rescued. 


16 Cf. Aristophanes, Frogs, 1190; Clouds, 531; Aristotle, Pol., VII, 16, p. 1335b; Plautus, 
Amphytrion, I, iii, 3; Mostellaria, I, ii, 41;- Terence, Heautontimoroumenos, IV, i, 1-2; 
Hecyra, IV, i, $6; Horace, Sat., II, v, 46; Tertullian, Apol., 9. lian (Var. Hist., II, 7) 
admiringly -cites 2 Theban law prohibiting the exposure of offspring as something quite 
extraordinary. Justin Martyr (Apol., I, 27) opposes to this widespread pagan practice 
the Christian precept that it is unlawful to expose new-born children. 

17 Of course not all exposed infants perished. In the realm of fiction they were often 
saved by some stranger and ultimately reunited with their families (cf, Euripides, Ion, 
Plautus, Cistellaria, Terence, Heautontimoroumenos, Longus, Daphnis and Chloe). In 
actuality if exposed infants did not perish, they generally became the slaves of their 
rescuers (cf. Seneca, Controv., XXXII, 13; Cod. Theod., V, Title 1) and were often 
prostituted (cf. Justin Moceyc, Apol., I, 27). 

18 Aristotle (Pol., II, 12, p. 1274b) ascribes the first laws concerning adoption to Philo- 
laus the Corinthian in his legislation for Thebes. Adoption in Sparta is mentioned by 
Herodotus (VI, 57). According to Demosthenes (XLVI, 14) adoption in Athens ante- 
dated Solon. 
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II. Factors Bringing about Decrease of Population. 
t * % * 


Montesquieu’s discussion of depopulation, with the exception of a 
few more or less obvious statements,!® is simply an account of the 
factors that led to the depopulation of the Roman world: the conquest 
of the world by Rome (Esprit, XXIII, 19, § 1); the introduction of 
‘philosophical creeds that, stressing the speculative life, led men to 
avoid the cares and embarrassment of a family (XXIII, 21, § 28); the 
rise of Christianity and the subsequent stress laid upon celibacy 
(XXIII, 21, § 35); the prevalence of unnatural sexual relationships 
(XXIII, 21, § 40). 


III. Population and Legislation. 
* * * 


Montesquieu’s remarks on legislation as it affects population con- 
stitute in reality a sketch of such measures as were taken in antiquity 
and in subsequent periods to regulate the number of inhabitants: 1) 
by suppressing excess of population through the establishment of col- 
onies29 and the enrollment of superfluous citizens as mercenaries 
(Esprit, XXIII, 17, § 1); 2) by letting nature take its course when 
feasible (XXIII, 16, § 1); 3) by introducing certain laws to bolster 
up population when necessary: and in this connection Montesquieu re- 
views the long series of measures of this type adopted at Rome 
(XXIII, 21). 


19 Cf, Esprit, XXIII, 2, § 4, cited in note 5 of the present chapter; XXIII, 28, § 1: 
“Un Etat se trouve dépeuplé par des accidents particuliers, des guerres, des pestes, des 
famines”. 

20It would be an exaggeration of course to maintain that colonies were invariably the 
result of superfluity of population. “A entendre Montesquieu”, says Laurent (Histoire 
du droit des gens, II, p, 299), ‘si les Grecs firent sans cesse des colonies, c’est qu’avec 
un petit territoire et une grande félicité, le nombre des citoyens augmentait et devenait 
a charge aux républiques. L’histoire est loin de confirmer ce tableau idéal; ce ne fut 
pas un excés de bonheur qui poussa les Grecs 4 chercher une nouvelle patrie sur une 
terre étrangére, mais les malheurs de la conquéte et des dissentions intestines”. As a 
matter of fact there is likewise a certain amount of exaggeration in Laurent’s statement: 
excess of population was a contributing factor after all. The analysis by Plato (Laws, 
IV, p. 708) gives perhaps the fairest estimate of the situation: Colonization takes place 
“owing to some pressure of population or other similar necessity; or because a portion of 
the state is driven by factions to emigrate. And there have been whole cities which 
have taken flight, when utterly conquered by a superior power in war”. 
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CHAPTER XX 
LUXURY 


I. Luxury in the State. 
A. Luxury in the Democracy. 
B. Luxury in the Aristocracy. 
C. Luxury in the Monarchy. 
II. Sumptuary Laws. 


* * * 

Although Montesquieu has not adequately defined luxury,) it 
would appear from a passage in the Esprit, VII, 1, § 3, that for him 
luxury includes everything beyond physical necessity: superfluity in 
the most exclusive sense of the term. 

This superfluity, for Montesquieu, is essentially evil;2 but after 
all he is not so much concerned with luxury as a moral problem as he 
is with the manner in which it can and should function in the state.? 
Essentially evil as luxury is, it is often a necessary evil, an inevitable 
concomitant of increasing inequality of wealth (Esprit, VII, 1, § 1).4 
Hence, while luxury is to be banned in states which still have some 
semblance of virtue, the republic and the aristocracy, it is to be per- 
mitted and in fact encouraged in the less perfect types of states, the 
monarchy and the despotism, because there economic conditions make 
it essential.® But, like the principe of honor, luxury is to be permitted 
only under sufferance and not because, as Crévier charges in discussing 
1 Dedieu, M., p. 248, thinks that the rhetorical and overly generalized character of M.’s 


remarks on luxury is due to the lack of a good’ working definition. Cf. H. Baudrillart, 
Journal des économistes, XII, p. 226. 

2 Cf. his remarks in the Esprit, VII, 1, § 7-8: ‘Si [les hommes] sont en si grand nombre 
que la plupart soient inconnus les uns aux autres, l’envie de se distinguer redouble, parce 
qu’il y a plus d’espérance de réussir. Le luxe donne cette espérance; chacun prend les 
marques de la condition qui précéde la sienne... Il résulte de tout cela une incommodité 
générale, etc.” Elsewhere (VII, 2, § 3), M. speaks of “une ame corrompue par le 
luxe”. Cf. H. Baudrillart, Journal des Economistes, XII, p. 226. : 
3 Cf. Jaubert, M., économiste, p. 40: “Il n’y a pas véritablement pour M. de théorie de 
luxe envisagé en tant que luxe et indépendamment des formes politiques”. 

4 Cf. Klemperer, M., II, p. 60. 

5 Cf. Esprit, Vil, 4, § 2: “Comme, par la constitution des monarchies, les richesses y 
sont inégalement partagées, il faut bien qu’il y ait du luxe. Si les riches n’y dépensent 
pas beaucoup, les pauvres mourront de faim”, 
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Montesquieu’s views on luxury, “la morale change...suivant la di- 
versité des gouvernements”’.® 

If then Montesquieu is in part at least an apologist for luxury he 
is far from adopting the attitude of Mandeville’ or Voltaire® or Melon,® 
who associate luxury with a flourishing state and frugality with a poor 
and wretched one. Montesquieu contends that a state that could dis- 
pense with luxury would be doubly blessed; but after all such states 
are not particularly numerous in these degenerate times and, as is so 
often the case, Montesquieu would legislate with a view to existing 
conditions. His attitude therefore is that of a rather doleful pragma- 
tist who, envisaging the unfortunate effects of luxury, admits it never- 
theless in certain states, where it has become essential to the welfare 
of the social structure. 


I. Luxury in the State. 


* #* * 


Montesquieu’s remarks on luxury as it affects the body politic are 
based on two premises: 1) that luxury in the state is or should be con- 
ditioned upon the form of its government; 2) that “les républiques 
finissent par le luxe; les monarchies, par la pauvreté”.1° For him 
therefore luxury is not so much a by-product of the various aptitudes 
and characteristics of a people as it is a direct result of its constitu- 
tion. The conception is obviously arbitrary and inexact. As Franck 
remarks:11 “Une nation industrielle, une nation commergante, une 
nation propre a la culture des arts, donnera l’essor 4 son génie, quelles 
que soient les constitutions et les lois qu’on lui impose; elle renversera 
ces constitutions et ces lois, plutét que de faire violence 4 ses disposi- 
tions naturelles’. Therefore it is not to be wondered at if, as Baudril- 


6 Observations, p. 200. There is nothing in the Esprit to warrant Crévier’s remark: 
luxury is not less evil in the monarchy than in the republic; it is unfortunately more 
essential. Similarly Klemperer (M., II, p. 60) is hardly justified in maintaining that 
“fiir M. ist der Luxus nicht immer und nicht notwendigerweise eine Verfallserscheinung”. 
Luxury is necessary in the monarchy because, according to M.’s conception, the monarchy 
is a “Verfallserscheinung”, a corrupt form of government in which an honorable man 
is rare and in which virtue is replaced by vainglory. 

7 Fable of the Bees, Edinburgh, 1772, I, pp. 16-19. 

8 Te Mondain, 113-23. 

9 Essai politique sur le commerce, Chap. X. 

10 Esprit, VII, 4, § 8. M. cites a phrase from Florus, III, 12: “Opulentia paritura mox 
egestatem”. Florus does not differentiate between the republic and the monarchy on the 
basis of luxury; he merely describes the introduction of luxury at Rome. 

11 Réformateurs et publicistes, p. 226. Cf. idem, Revue contemporaine, 2e sér., III (1858), 
p. 70; Destutt de Tracy, Eléments d’jdéologie, V, p. 226 ff.; Jaubert, M., économiste, p. 
16. 
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lart remarks:12 “Les régles que [Montesquieu] pose sur le luxe en 


rapport avec les institutions sont plus souvent démenties que justifiées 
par les faits’. a 


A. Luxury in the Democracy. 


Esprit, VII, 2, § 1... Moins il y a de luxe dans une ré- 
publique, plus elle est ‘parfaite. 


§ 3. A mesure que le luxe s’établit dans une république, 
l’esprit se tourne vers l’intérét particulier. 
* * * 

It has been observed that the luxury of democratic Athens should 
have shown Montesquieu the narrowness of his viewpoint ;13 and with 
respect to republican Rome Baudrillart remarks:14 “Qui sait mieux 
que Montesquieu que la république romaine a passé les trois quarts 
de son existence 4 ne pas étre vertueux et a abuser du luxe?” Modern 
experience hardly verifies the idea that the democratic form of govern- 
ment is incompatible with the existence of luxury.15 


But however one may judge the actualities of history and political 
practice, ancient political thought generally held to the concept that 
frugality goes hand in hand with political virtue and that luxury is per- 
nicious in the republic; and it is quite probable that Montesquieu’s 
ideas on the subject are derived from the views commonly expressed 
by ancient historians, moralists, and poets.1® 


Thucydides (I, 95) notes that the stern simplicity of ocahan breed- 
ing was imperiled by contact with the laxer life of the Hellespontine 
towns and the wealth of the Persian court.17 “Riches and power”, 
says Isocrates (VII, 4), “are attended and followed by folly and folly 
in turn by licence, whereas poverty and lowliness are attended by so- 
briety and great moderation”. Polybius (IX, 10) considers that the 
Romans acted unwisely in sacking the treasures of Capua and appro- 
priating them to their own use: “If...while leading the simplest of 
lives, very far removed from all such superfluous magnificence, they 
were constantly victorious over those who possessed the greatest num- 


12 Histoire du luxe, I, p. 121. 

13 Cf. A. Franck, Revue contemporaine, 2e sér., IIL (1858), p. 69: “Athénes était une 
démocratie et l’on sait que cette ville ne orefecie pas un amour ardent pour la pauvreté”’; 
Baudrillart, Histoire du luxe, I, p. 148. 

14 Op. cit., I, p. 121. 

15 Cf. Jaubert, op. cit., p. 16; Baudrillart, op. cit., I, p. 148. 

16 Cf, Baudrillart, op. cit., I, p. 117; J. OnonE. Revue d’économie politique, V 
(1891), p. 1041; Jaubert, op. cit., p. 17. 

17 Cf. ‘Athendeas: IV, pp. 141-42; XI, p. 536, 
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ber and finest examples of such works, must we not consider that they 
committed a mistake?” Polybius thinks that corruption at Rome dates 
from that period. Sallust paints a dismal picture of the growth of 
luxury at Rome (Bell. Cat., 10): “At first the thirst for gold waxed 
apace, then the thirst for power; that was the double cause of all our 
misfortunes: as soon as, like a contagious ill, they had penetrated 
everywhere, the state changed its appearance, and then the justest 
and most moderate government became cruel and intolerable”. Lucan 
gives a similar account in the Pharsalia (1, 160 ff.) : “When Rome had 
conquered the world and Fortune had showered excess of wealth upon 
her, virtue was dethroned by prosperity, and the spoil taken from the 
enemy led men to extravagance; they set no limit to their wealth or 
their dwellings”. “It was the conquest of Asia”, says Pliny (Hist. Nat., 
XXXIII, 53), “that first introduced luxury into Italy... The same 
epoch...that saw the birth of luxury witnessed the downfall of Car- 
thage; so that by a fatal coincidence, the Roman people, at the same 
moment, both acquired a taste for vice and obtained a licence for 
gratifying it”. Juvenal (Sat., 1, 94-95) indignantly compares the sim- 
plicity of the ancients with modern luxury. “We now endure the ills 
of a long peace: Luxury, more pernicious than weapons, is upon us, 
and avenges the universe that we have conquered”. Plutarch (Com- 
parison of Lysander and Sulla, 3) considers that the downfall of Sparta 
may be traced in part at least to the spoils that Lysander sent to that 
city: “Not that I commend what he did; for he, perhaps, by his acquisi- 
tion of money for Sparta, injured her more than Sulla injured Rome 
by robbing her of it”. 


Other expressions of the idea are abundant enough in antiquity.18 


B. Luxury in the Aristocracy. 

Esprit, Vil, 3, § 1. L’aristocratie mal constituée a ce mal- 
heur, que les nobles y ont les richesses, et que cependant ils 
ne doivent pas dépenser; le luxe contraire a l’esprit de modé- 
ration en doit étre banni. 

* * * 


Though Montesquieu mentions specifically the “aristocratie mal 
constituée”, the statement that luxury should be banished as contrary 
18 Cf, Antisthenes (cited by Diogenes Laértius, VI, 8); Horace, Epist., I, vi, 40 ff.; 
Livy, Pref.; XXXIV, 3; Valerius Maximus, IX, 1; Seneca, Quaest. Nat., I, 17, § 8; De 


Ben., VII, 9; Aulus Gellius, VII, 16; Athenaeus, XV, p. 687; Ammianus Marcellinus, 
XIV, 6; XXIV, 4, etc. 
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to the spirit of moderation makes it evident that his remarks extend 
to aristocracies of whatever nature. 

As an instance of the banishing of luxury from the aristocracy, 
Montesquieu cites “les bonnes républiques grecques” (Esprit, VII, 3, 
§ 3). He adds: “Les riches employaient leur argent en fétes, en 
cheeurs de musique, en chariots, en chevaux pour la course, en magis- 
tratures onéreuses”: hence private luxury was sacrificed to public dis- 
play. The reference is obviously to the system of liturgies; its applica- 
tion here is more than doubtful. This system of liturgies flourished 
not in the aristocracy but in democracies and in those of a rather ex- 
treme type like Athens, where the political power was in the hands of 
the people. Again, these liturgies were not in the nature of sumptuary 
laws inculcated with the deliberate aim of discouraging the luxury of 
the rich; they were instituted for the radically different purpose of 
making the well-to-do provide for the necessary expenditures of the 
State. 


C. Luxury in the Monarchy. 

Esprit, Vil, 4, § 1... Le luxe est singuligrement propre aux 
monarchies. 

§ 2. Comme, par la constitution des monarchies, les 
richesses y sont inégalement partagées, il faut bien qu’il y 
ait du luxe. Si les riches ne dépensent pas beaucoup, les 
pauvres mourront de faim. Il faut... que les riches y dé- 
pensent a proportion de l’inégalité des fortunes. 

a * * 


Montesquieu cites Tacitus (De Mor. Germ., 44) to the effect that 
the Suiones “‘pay homage to wealth, and hence are subject to the mon- 
archical government without any limitations; or precarious condi- 
tions of alliance’. There is further discussion of the prin- 
ciple in the Annals of Tacitus (II, 33): in considering the matter of 
sumptuary laws Asinius Gallus observes that “with the increase of the 
Empire private wealth had increased also. There was nothing new in 
this; it had been so from the earliest times... When the State was 
poor, the establishments of the citizens were small; but now that it 
had reached its present scale of magnificence, private grandeur had 
increased also. In such matters as slaves, plate, and articles of daily 
use, nothing was moderate or extravagant except in proportion to the 
owner’s means’”.19 
19 Tiberius (Tacitus, Ann., III, 34) stresses the same idea in a speech reproduced in part 
in the Esprit, VII, 4, § 5. 
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As elsewhere in this discussion, the principle that Montesquieu 
establishes, that luxury is peculiarly characteristic-of the monarchy, is 
of rather doubtful validity, and his application of the principle leads 
to a rather unfortunate example. He thinks that Augustus’ evasion of 
the demand of the senate that he regulate the luxury of women2° was 
due to the fact that Augustus was founding a monarchy: he realized in 
other words that luxury was a fitting concomitant of the monarchy. 
As a matter of fact Augustus was simply acting with the same realiza- 
tion of actualities that he displayed in permitting public distributions?1 
and in refraining from further conquests:22 he realized that the time 
for drastic sumptuary laws was past. It is hardly likely that he had in 
mind the equation: Luxury = Monarchy. Or are we to assume that 
such emperors as Tiberius?? or Nero?4 or Marcus Aurelius,25 who 
sought to put in effect restrictions on luxury, were surreptitiously at- 
tempting to restore the republic? 


III. Sumptuary Laws. 

Esprit, VII, 5, § 3. Un Etat peut faire des lois somptuaires 
dans l’objet d’une frugalité absolue... [C’est] l’esprit des 
lois somptuaires des républiques. 

* * * 


Dedieu?® thinks that Montesquieu’s ideas about sumptuary laws 
have been influenced by Aristotle. The point is rather doubtful. In 
the Politics, 11, 7, p. 1256b, which Dedieu cites, Aristotle discusses the 
laws of Phaleas of Chalcedon, Plato, Solon, and the Locrians on the 
establishment of equality. But Aristotle is quite skeptical about their 
efficacy: his attitude is that it is not the possessions but the desires of 
mankind that require to be equalized. As a matter of fact Aristotle 
is not averse to a moderate amount of luxury: he would have a man 
“have so much property as will enable him to live not only temperately 
but liberally” (Pol., II, 6, p. 1265a). In fact Aristotle prefers the 
prodigal to the miser (Nic. Ethics, IV, 1, p. 1121a): “The man who is 
prodigal is thought much better than the mean man...because he 
benefits many, while the other benefits no one, not even himself”. 


20 Cf. Dio Cassius, LIV, 26. 

21 Suetonius, Augustus, 42. 

22 Cf. Tacitus, Ann., I, 11; Dio Cassius, LVI, 33. 
23 Suetonius, Tiberius, 34. 

24 Idem, Nero, 16. 

25 Capitolinus, Marcus Aurelius, 11, 27. 

26 M., p. 37. 
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It is more probable that Montesquieu simply had in mind the in- 
numerable examples of sumptuary laws in the republics of agtiquity. 
As Baudrillart remarks :27 “Le législateur, maitre de l’éducation comme 
de la religion, de la propriété elle-méme, de l'industrie, n’éprouve. .. 
aucun scrupule a régler comme il l’entend le luxe des particuliers”’. 
Instances of this type of legislation are numerous enough.28 

As he considers luxury characteristic of the monarchy, Montes- 
quieu logically enough bars sumptuary laws from the monarchy save in 
certain exceptional cases.29 — Certainly the close of the republican 
period at Rome did not involve the cessation of sumptuary laws; they 
are to be found as a matter of fact throughout the period of the Em- 
pire.3° The criterion seems to have been not the form of government, 
but the alarm felt by the government, whether republican or monar- 
chical, over increasing expenditures on the part of private individuals.31 
rt a etoite du luxe, I, p. 114. 

28 Sumptuary laws of bycurgus (Plutarch, Lycurgus, 12), of Solon (Plutarch, Solon, 

12) and of the Twelve Tables (Pliny, Hist. Nat., XXXII, 2); Licinian Law (Livy, 
XXXIV, 3; Cicero, De Leg Agrar., II, 5); Orchian Law (Macrobius, Set., II, 13); 
Fannian Law (Aulus Gellius, II, 24, Athenaeus, VI, p. 274); Cornelian Law (Macrobius, 
Sat., II, 13); Oppian Law (Livy, XXXIV, 1), etc. 
29 Cf. Esprit, VII, 5, § 4: “Les lois somptuaires peuvent avoir...pour objet une frugalité 
relative, lorsqu’un Etat, sentant que des marchandises étrangéres d’un trop haut prix 
demanderoient une telle exportation des siennes, qu’il se priveroit plus de ses besoins par 
celles-ci, qu’il n’en satisferoit par celles-la, en défend absolument l’entrée... Ce sont les 
seules lois somptuaires qui conviennent aux monarchies”. 


30 Cf, the three edicts of Honorius (Cod. Theod., XIV, Titles 2-4). 
81 Cf, Baudrillart, op. cit., I, p. 121. 
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CHAPTER XxXI 
SLAVERY 


I. Definition. 
II. Origin of Slavery according to Jurisconsults. 
III. Defects of Slavery. 
Slavery is Unnatural. 
Slavery is not Essential. 
Bad Effects on Master. 
Slaves Debarred from Acquiring Personal Merit. 
Combination of Real and Personal Slavery. 
Feminine Slaves a Prey to Master. 
IV. Slavery as Social Factor. 
A. Introduction: Slavery in Relation to Type of Government. 
B. Treatment of Slaves. 
Utility of Humane Treatment of Slaves. 
Food and Clothing. 
Sickness and Old Age. 
Change of Masters. 
Ill-Treatment of Another’s Slave. 
Capital Punishment of Slaves. 
Number of Slaves. 
Arming of Slaves. 
Emancipation of Slaves. 
1. Republic. 
a. Dangers of Wholesale Emancipation. 
b. Peculium. 
c. Time Limit for Slavery. 
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d. Duties of Freedom to Patrons. : 
2. Monarchy-Despotism. 
* * * 


Montesquieu’s denunciation of money and commerce! is not to 
be taken too seriously: it is a species of rhetorical flourish in which 
he indulges before launching upon a serious discussion of the subject. 
There can be no doubt however about his attitude toward slavery: he 
displays mingled indignation (Esprit, XV, 9, § 2) and trenchant sar- 
casm (XV, 5, § 4-10) when he considers the flimsy reasons that have 
been advanced to justify it (XV, 2-5) and above all the abuses that it 
entails (XV, 1, § 1; 3, § 2; 10, § 3; 12). As in his discussion of tor- 
1Cf. pp. 155; 172 ff. 
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ture, (Esprit, VI, 17) he rises against conceptions prevalent not only 
in antiquity but in his own day. 4 

Yet his treatment of torture and of slavery is curiously “at vari- 
ance. Far from entering upon a discussion of the manner in which 
torture is to be applied, he dismisses it as something too revolting even 
to be discussed.2 Unfortunately he is not similarly consistent in his 
discussion of slavery. His denunciation of the institution is followed 
by a curiously objective account of the manner in which it functions 
in the diverse governments, the regulations to be adopted in dealing 
with slaves, their numbers and other problems of the same type: an 
attitude that implies more or less abject sufrender to prejudice when 
it happens to be deeply ingrained.? 

In his excellent study on Montesquieu et l'esclavage (pp. 260-87) 
Jameson has dealt with the classical sources involved, but with a few 
exceptions (which I shall indicate below) he has considered only those 
actually cited by Montesquieu himself. I shall attempt in the follow- 
ing pages to give a more extended idea of the classical background 
of Montesquieu’s discussion. 


I. Definition. 

Esprit, XV, 1, § 1. L’esclavage...est l’établissement d’un 
droit qui rend un homme tellement propre 4 un autre homme 
qu’il est le maitre absolu de sa vie et de ses biens. 

* * & 


Montesquieu’s definition of slavery corresponds to the prevalent 
conception in antiquity, expressed thus by Gaius (Dig., I, Title 6, 1, § 
1): “Among all nations alike we may observe that masters have had 
the power of life and death over slaves, and that whatever is acquired 
by the slave is acquired for the master”. 


II. Origins of Slavery according to Jurisconsults. 

Esprit, XV, 2, § 2. Le droit des gens a voulu que les pri- 
sonniers fussent esclaves, pour qu’on ne les tuat pas. Le droit 
civil des Romains permit 4 des débiteurs que leurs créanciers 
pouvoient maltraiter de se vendre eux-mémes; et le droit na- 


2Cf. Esprit, VI, 17, § 2: “...J’allois dire que les esclaves chez les Grecs et chez les 
Romains... Mais j’entends la voix de la nature qui crie contre moi”, 

3*La pensée de M.,” says Dedieu (M., p. 207), “n’eut pas toute la franchise, tout le 
courage, que l’on aurait di attendre d’elle... Il condamne I’esclavage, mais il le justifie; 
réfute la thése esclavagiste, mais en reconnait la valeur”. Cf. Barthélemy-St. Hilaire, 
trans. of Aristotle’s Politics, note on I, 2, § 15; Charaux, M., p. 380; Jameson, M. e¢ 
Pesclavage, p. 298; Klemperer, M., II, p. 148. 
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turel a voulu que les enfans, qu’un pére esclave ne pouvoit 
plus nourrir, fussent dans l’esclavage comme leur pére. 


§ 3. Ces raisons des jurisconsultes ne sont point sensées. 
* * * 


As Jameson has pointed out,* the foregoing analysis of the origins 
of slavery is a paraphrase of the following passage from the Institutes: 
of Justinian (I, Title 3, 4): “Slaves are born so, or become so: they 
are born of women who are our slaves; they become [slaves] either 
by the law of nations, that is, as the result of captivity, or by the civil 
law, as when a free person above the age of twenty has allowed him- 
self to be sold in order that he may share the price paid for him”. 
Slavery then, according to the jurisconsults and following the order 
adopted by Montesquieu, may be derived from three sources: 1) con- 
quest; 2) seizure of the person for debt; 3) accident of birth. 

1). Conquest. It was quite generally conceded in antiquity that, 
as Polybius puts it (II, 57): “the sale of the inhabitants of a conquered 
city is according to the laws of war”’.5 Instances of the functioning of 
the law are innumerable.® 

2). Seizure of the Person for Debt. As I have pointed out (p. 
221), seizure of the person for debt was common enough in antiquity, 
though as a general rule it was not in practice in Athens and in Rome, 
following the enactments of Solon and the introduction of the Petilian 
Law, respectively. Did free men at Rome have the right to sell them- 
selves, that is, quite apart from physical compulsion on the part of their 
creditors? Jameson’ denies that such was the case. To be sure the 
Institutes, in the passage quoted above, affirm that one above the age 
of twenty may become a slave if he “has allowed himself to be sold 
in order that he may share the price paid for him;”*but Jameson adds: 
4M. et Vesclavage, p. 260. 

5 Cf. Xenophon, Cyropaedia, VII, 5, § 73: “It has ever been the law among all men that 
when a city is captured by besiegers, that the bodies and property of the besieged belong 
to the captors”; Augustine, De Civ. Dei, XVIII, 2: “In almost all nations the very voice 
of nature proclaims, that those who happen to be conquered, should choose rather to be 
subject to their conquerors than to be killed, by all kinds of warlike destruction”; Gaius 
(Dig., XLI, Title 1, 5, § 7): “What is captured from the enemy becomes at once, by 
the law of nations, the property of the captors, to the extent indeed that even free men 
are led off into slavery”; Pomponius (Dig., XLIX, Title 15, 5, § 1): “All without ex- 
ception who have been captured in a formal public war become slaves from the time 
when they are brought between the lines”. 

6 Cf. Thucydides, I, 30; II], 69; Polybius, IX, 39; XV, 4; XXX, 15; Diodorus Siculus, 
XI, 65; XVI, 53; XVII, 14; Caesar, Bell. Gall., II, 33; III, 16; Gicero, Ad Aft., V, 20; 
Livy, XXVI, 16; XLI, 11; XLV, 34; Valerius Maximus, VI, 5, §°1; Plutarch, Pompey, 


67; Caesar, 15, etc. 
TOp. cit., p. 261. 
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“Les termes du § 4 du titre III semblent se rapporter a une espéce 
d’escroquerie oii un homme se laissait vendre, mais recouvrait en- 
suite la liberté en prouvant qu’il n’avait pas été esclave au moment 
de la vente”. It is not clear from the foregoing passage of the Insti- 
tutes or certain other passages in the Digest® whether chicanery was 
involved in all cases of the sort. 


3). Accident of Birth. Throughout antiquity? it was generally 
considered that one born of a slave mother was ipso facto a slave.1° 
Following Caracalla the same principle held with a slight modifica- 
tion: an edict of Caracalla (Cod. Just., 1X, Title 47, 4) provided that a 
child concefved as a slave and born in liberty was free, as was a child 
conceived free and born in slavery. 


III. Defects of Slavery. 
A. Slavery is Unnatural. 

Esprit, XV, 7, § 4... Comme tous les hommes naissent 
égaux,...l’esclavage est contre la nature, quoique dans cer- 
tains pays il soit fondé sur une raison naturelle. 

* * * 


Montesquieu’s position is not entirely consistent. The phrase 
“Y’esclavage est contre la nature quoique dans certains pays il soit 
fondé sur une raison naturelle” obviously represents a contradiction in 
terms: if an institution is founded on a “raison naturelle” it is hardly 
“contre la nature”. Besides, Montesquieu appears to admit the validity 
of slavery in several instances,1! though with infinite caution. In 


8According to the Digest, XL, Title 13, 1 and 3, one over twenty years of age who has 
sold himself and has received any part of the purchase money cannot claim his freedom, 
though he may do so if he suffered himself to be sold for any other reason. A decree 
of Hadrian (Dig., XL, Title 14, 2) provides that such a one may obtain his freedom 
“under certain circumstances, provided that he returned his share of the price which 
had been paid”. % 

9In the Homeric period the sons of female slaves by their masters seem to have been free: 
cf. Odyssey, XIV, 202-05; Wallon, Histoire de Vesclavage, I, p. 75. — Diodorus Siculus 
(I, 80) notes a similar condition in Egypt. 

10 Cf. Hesiod, Works and Days, 602; Euripides, lon, 670; Plato, Laws, XI, p. 930; 
Horace, Epod., II, 65; Sat., Il, vi, 66; Tacitus, Ann., I, 59; Dio Chrysostomus, XV, p. 
235; Dig., I, Title 5, 5, § 1; Title 5, 19; Title 5, 24. 

11 Slavery is a matter of indifference in a despotism, where all are more or less enslaved 
(Esprit, XV, 6, § 2); again, it may be an economic necessity in a hot climate (XV, 7, 
§ 2) where “les hommes ne sont portés 4 un devoir pénible que par Ja crainte du chiti- 
ment”. Eunuchs are naturally domestic slaves, because they can have no family of their 
own (XV, 19, § 2). — Barthélemy-St, Hilaire remarks (trans. of Aristotle’s Politics, 
note on I, 2, § 15): “‘M. ne trouve pas qu’Aristote ait bien prouvé les principes qu'il 
avance sur l’esclavage. Ceux que M. lui-méme établit, sont-ils plus satisfaisants?”. Cf. 
Dedieu, M., p. 37. 
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general there can be no doubt that he heartily opposed.the concept that 
slavery was in accord with the natural law. 


The realization that slavery is not based upon natural relationship 
was tolerably widespread in antiquity: Yet after all those whose writ- 
ings have come down to us were for the most part possessors of slaves 
and a forthright denunciation would have proved tolerably embarassing 
to them. They preferred to point out that slaves were men no less 
than their masters,12 or, better still, to dismiss the matter of slavery 
as one of little importance: “We are all slaves here below; if not to a 
master, then to our desires and passions’’.1% 


Yet one finds some less equivocal expressions of the idea that 
slavery is not founded upon natural law. Although Plato recognizes 
the legitimacy of slavery he deplores the enslavement of Hellenes, 
which he evidently considers unnatural (Rep., V, p. 469). Aristotle, 
who maintains that there are slaves by nature, notes that certain phi- 
losophers of his time14 took the opposite viewpoint (Pol., I, 2, p. 
1253b). According to Diogenes Laértius, VII, 122, the Stoics declare 


12 Euripides, Ion, 854 £f.: “There is but one thing bringeth shame to slaves, || The name: 
in all else ne’er a slave is worse || Than free men, so he bear an upright soul”; Philemon 
(fragm., cited by Stobaeus, Florilegium, LXII, 28): ‘Although he may be a slave, he 
is no less 2 man than one of noble birth”; Seneca, Epist., XLVII, 1: ‘‘‘They’re slaves’. 
Perhaps, but still fellow-men”; Petronius, Satyricon, 71: ‘Slaves also are men; they have 
sucked their mother’s milk even as we”; Florus, III, 21: ‘‘Slaves are, so to speak, a second 
species of mankind”; Juvenal, Sat., XIV, 16-17: ‘The souls and bodies of slaves are fash- 
ioned of the same stuff as ours”; Arrian, Discourses of Epictetus, I, 13: “Will you not 
bear with your own brother, who has God for a father?”; Disticha Catonis, IV, 44: 
“When servants thou hast bought, remember then || Although thou term’st them 
slaves, they still are men”; Macrobius, Sat., I, 11: “They are slaves! But they are men!” 
13 Cf. Horace, Epist., I, xvi, 65-66: “He who shall have desires will have fears too; and 
again he who shall live in fear will never, in my judgment, be a free man”; Seneca, 
Epist., XLVII, 19: “Show me one who isn’t [a slave]; one’s the slave of animal passion, 
another of avarice, another of ostentation, all men of hope, all men of fear”; Arrian, 
Discourses of Epictetus, IV, 1: “If you hear [one] say from his heart and with emo- 
tion, ‘my master’, though 12 lictors should march before him, call him a slave... .if you 
see him wailing, complaining, unprosperous, call him a slave, even in purple”; Lucian, 
Life of Demonax, 20: “I count no man free who is subject to hopes and fears”; Macro- 
bius, Sat., I, 11: “Remember that [like slaves] you are under the yoke of fortune. Show 
me a man who is not a slave... One has as his master debauchery; another, ambition; 
a third, avarice; all of us, hope and fear”. It was a position quite often taken by the 
church fathers: cf. Clement of Alexandria, Strometa, III, 4: “Every one who sins is a 
slave”; Basil, Of the Holy Spirit, 20: “In view of our mutual equality of rank and as 
chattels of our Creator, we are all fellow-slaves”’; Ambrose of Milan, De Jacob et vita 
beata, Il, 3, § 12: “He is a slave who has not the support of a clear conscience; he is a 
slave who is a prey to fear or is entangled in voluptuousness; Augustine, De Civ. Dei, 
IV, 3: “The bad man, even if he reigns, is a slave, and that not of one man, but.. .of as 
many masters as he has vices”. 

14 Janet (Histoire de la science politique, I, p. 194) thinks that these “philosophers” may 
be the Sophists or the Cynics. Or perhaps the position was one currently assumed by 
thoughtful men. 
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that “there is a...form of slavery consisting in subordination and 
[another] which ‘caplies possession of the slave as well as his subordi- 
nation ; the correlative of such servitude being lordship; and this. . 
is evil”. Although Cicero thinks that slavery is legitimate enough he 
notes (Rep., III; Nonius, 109.1) that “there is a kind of unjust slavery, 
when those who are capable of governing themselves are under the 
domination of another”. Philo (On Special Laws, III, 35) notes that 
“slaves... by nature are equal to their masters”. Seneca in general 
does not question the validity of slavery;15 but occasionally he is led 
to admit its essential injustice (Epist., XLVIII, 10): “Do you, please, 
reflect that the man you call your slave, was born of the same seed, 
has the same good sky above him, breathes as you do, lives as you do, 
dies as you do. You may see him free, he may see you a slave — the 
odds are level”. Juvenal (Sat., XIV, 15-18) points out-that the slave 
is equal to his master by nature. “If slavery by conquest is not just”, 
says one of-the debaters on slavery in the fifteenth oration of Dio 
Chrysostomus, p. 243, ‘‘and all other types of slavery are derived from 
it, all other modes of slavery run the risk of not being just, so that 
no one may be called a slave truly and justly”. To ridicule the idea 
that slaves are inferior by nature, Aulus Gellius (II, 18) points out 
that Phaedo, Menippus, Diogenes, and Epictetus were slaves. For 
Epictetus (Arrian, Discourses of Epictetus, I], 8) there is no natural 
slave but the one who does not partake of reason: “that is true only 
of beasts and not of men”. 

Even the jurisconsults, who fully recognized the legality of slav- 
ery, admitted that it was not founded on natural law. “By natural 
law’, says Ulpian (Dig., I, Title 1, 4), “‘we are all born free”. ‘Slav- 
ery”, says Florentinus (ibid., I, Title 5, 4, § 1), “is a custom of the law 
of nations, by which one man, contrary to the law of nature, is sub- 
jected to the dominion of another”.16 


B. Slavery is not Essential. 
Esprit, XV, 8, § 4. Il n’y a peut-étre pas de climat sur la 
terre ow l’on ne pit engager au travail des hommes libres. 
* * * 
- If there was a widespread feeling in antiquity that slavery was 
basically unjust, the feeling was even more widespread, perhaps, that 


15 He is chiefly concerned with inculcating humane treatment of slaves: cf. Epist., 
XLVII, passim, De Clem., I, 16; also my discussion, pp. 263-64. 
16 Cf, Inst., I, Title 2, 2; I, Title 3, 2. 
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the institution was an economic necessity, whatever its moral 
justification might be. Aristotle,17 Cato,18 Varro,19 Columella,2° 
Pliny21 and the rest obviously adopt the viewpoint of Polybius (IV, 
38) when he includes cattle and slaves among the “necessaries of 
life’. Throughout antiquity indeed the economic structure of the 
state rested on the foundation of slavery.22 


There is a dearth of texts supporting the thesis that slavery is 
not an economic necessity. To be sure, sundry texts point out that 
originally there were no slaves. Herodotus (VI, 137) notes that at 
one time neither the Athenians nor.the other Greeks had domestic 
servants, and a similar statement is made by Timaeus of Tauromenium 
(Athenaeus, VI, p. 264). In like fashion Plutarch (Comparison of 
Numa and Lycurgus, 1)2° observes that there were no slaves in the 
era of Saturn. The Chians were reputed to have been the first to 
employ slaves. The historian Theopompus (Athenaeus, VI, p. 266 ff.), 
discussing the plight of the Chians, who were delivered to their slaves 
by Mithridates, considers the fate of the islanders justified: “Thus 
God justly punished those who first employed bought slaves, when 
there were enough free men for the needs of service”. It is to be 
noted however that there are no extant documents of a period when 
slavery was non-existent either in Greece or Rome.24* A strong argu- 
ment against slavery as an economic necessity is the negative one 
offered by Plato in the Republic.25 There is an allusion to slaves in 
the Republic, II, p. 373, but they are not included in the ideal state; 
the menial tasks ordinarily assigned to slaves are performed by free- 
men of the artisan class in his Utopia.26 Jameson27 points out a 
reference in Diodorus Siculus (II, 39) to a law of the Indians forbid- 
ding the use of slaves.28 


17 Pol., I, 4, p. 1253b. 

18 De Re Rustica, 5. 

19 De Re Rustica, I, 17, 18. 

20 De Re Rustica, I, 9. 

21 Hist. Nat., XXXVII, 13. 

22 Cf. Wallon, Histoire de Vesclavage, I, p. 179 ff.; Il, p. 90 ff. 

23 Cited by M., Esprit, XV, 7, § 5. 

24Cf, Blair, Inquiry into the State of Slavery, p. 1; Moreau-Christophe, Du Droit @ 
Poisiveté, p. 135. 

25 Cf. Barthélemy-St. Hilaire, Pref. to trans. of Aristotle’s Politics, pp. xi, lvi; Trever, 
History of Greek Economic Thought, p. 37; Jameson, M. e¢ Pesclavage, p. 10. ; 
26 It will be noted, however, that the Republic presents a Utopia; in the Laws Plato 
legislates with respect to slavery as a necessary feature of the state. 

27 Op. cit., p. 283. 

28 Strabo (XV, 1, § 54; cited by Jameson, loc, cit.) notes that this law applies only 
to the Musicani, a tribe of the northwest of India. 
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With the advent of hordes of slaves, dancing attendance on 
wealthy Romans,?9 the economic function of slavery was frequently 
lost sight of. The Roman Larensis remarks in the Deipnosophistae 
of Athenaeus (VI, pp. 272-73) that the Romans use their tremendous 
retinues of slaves “not to bring in revenue, as in the case of the opu- 
lent Greek Nicias; but the majority of Romans have the largest num- 
bers to accompany them when they go out”. 


C. Bad Effects on Master. 
Esprit, XV, 1, § 1. L’esclavage...n’est [pas] utile [au 
maitre], parce qu’il contracte avec ses esclaves toutes sortes 
de mauvaises habitudes... Il s’accoutume insensiblement a 
manquer & toutes les vertus morales. Il devient fier, prompt, 
dur, colére, voluptueux, cruel. 


* & * 


It is a matter of common knowledge that the vices of masters in 
antiquity were “facilitated in every way by the subserviency of mil- 
lions of slaves”;3 there is abundant evidence to that effect in the 
writings of moralists and satirists.31 In fact, if humanity to slaves 
was inculcated it was often with a view to preventing the moral de- 
terioration of masters.?? 


D. Slaves Debarred from Acquiring Personal Merit. 
Esprit, IV, 3, § 3... Pour les vertus, Aristote ne peut croire 
qu’il y en ait quelque’une de propre aux esclaves. 


29 Cf. Cicero, Pro Milone, 10; Ad Att., VI, 1; Seneca, Epist., LXXXVII, 8; Martial, 
XII, xcvii, 3; Pliny, Epist., III, 4; Lucian, Nigrinus, 34. 

30 Blair, Inquiry into the State of Slavery, p. 198. 

81 Cf. Euripides (cited by Stobaeus, Florilegium, XLII, 11); Cicero, Pro Cluentio, 66; 
Ovid, Amor., I, xiv, 14-18; Propertius, Eleg., IV, vii, 4; Persius, Set., III, 7-9; Seneca, 
Epist., XLVII, 19; De Ira, Ill, 24, 40; De Clem., I, 18; Juvenal, Sat., VI, 219-22, 490- 
505; XIV, 16 ff.; Martial, Epigr., II, 66; III, 21; III, 94; XIV, 68; Dio Chrysostomus, X, p. 
146; Ammianus Marcellinus, XXVIII, 4, § 16; Macrobius, Sat., I, 11. 

32 Plato (Laws, VI, p. 777) urges humane treatment of slaves “not only out of regard 
to them, but yet more out of respect to ourselves”. Aischines (Against Timarchus, 17) 
remarks that it is for the master’s sake that the modesty of slaves is protected against 
the attempts of freemen. One is reminded of the dictum of Pythagoras, who was wont 
to tell his negligent slave: “I would give you over to punishment if I were not irri- 
tated” (Valerius Maximus, IV, 1, § 1). Plutarch (On Restraining Anger, 11) tells us 
that he had stopped waxing angry with his slaves, preferring to let them become bad, 
rather than be bad himself. In How to Bring up Children, 14, he relates that Plato, 
realizing the evil affects upon the master of the punishment of underlings, had his slave 
beaten by his nephew. In Of the Late Vengeance of the Gods, 5, Plutarch represents 
Plato as holding a stick lifted for a long time over his slave, to chastise his own anger. 
Democritus, in the Deipnosophistae of Athenaeus (VI, p. 265) re-echoes the sentiment of 
Plato that it is for our own sakes that slaves are to be treated properly. 
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XV, 1, § 1. L’esclavage...n’est [pas] utile 4 [l’esclave],... 
parce qu’il ne peut rien faire par vertu. 
ae Ld * 


Says Homer (Odyssey, XVII, 322-23): “Zeus...takes away the 
half of a man’s virtue, when the day of slavery comes upon him”.33 
“Never is a slave’s head erect”, says Theognis (Maxims, 535-38), 
“but always crooked, and has the neck askance. For neither from the 
squill do roses and hyacinths spring, no, nor ever from a bondwoman 
a freespirited child”. ‘There is nothing sound in a slave’s soul’, says 
Plato (Laws, VI, p. 776), ‘and no one in possession of his senses ought 
to trust them in anything”. In certain cases the abuse of slaves by 
their masters makes “their lives many times as slavish as before” (p. 
777). The statement in Aristotle to which Montesquieu refers in the 
text cited above is to be found in the Politics (1, 13, p. 1259b). Aris- 
totle does not deny virtue to the slave but considers that “he will ob- 
viously require only so much virtue as will prevent him from failing 
in his duty”’.24 The debasing effects of slavery are stressed in the 
comic poets: “Quand les auteurs comiques font paraitre un esclave sur 
la scéne, ils le montrent rampant, vicieux, astucieux, voleur, parjure, 
vil, insensible au mépris autant qu’aux coups”.25 Thievery was con- 
sidered as particularly characteristic of slaves: ‘““Here’s the sort these 
whip-wasters are’, says Ballio (Plautus, Pseudolus, I, ii, 1 ff.) : “When 
you get your chance, rob, filch, grab, loot, guzzle, stuff, run... The 
result is you’d rather leave wolves in charge of sheep than these men 
in charge at home”.26 But it was recognized that the moral back- 
slidings of slaves were often due to the exigencies of their lot. If the 
slave Libanus renders thanks to Holy Perfidy (Plautus, Asinaria, III, 
ii, 1 ff.) it is because “by our swindles, shams and wiles, we have de- 
fied hot irons and crosses and gyves... All these regiments, battalions 
and armies of theirs have been put to flight...by our fabrications”. 
“Necessity and fear of suffering”, says Seneca (De Ben., III, 18), 
“prevent a slave from acquiring merit”; and the thought is re-echoed 
three centuries later by Salvianus (De Gubernat. Dei, IV, 3), who 
33 Cited by Plato, Lews, VI, p. 776; Athenaeus, VI, p. 264. 

4 As a matter of fact an artisan in Aristotle’s opinion will have even less virtue than 
a slave (ibid.), 

85 Moreau-Christophe, Du Droit 2 Voisiveté, p. 139. Cf. Plautius, Asinaria, II, i, 8-9; Il, 
ii-iv; Captivi, V, i; Mostellerio, IV, i, 18 ff.; Persa, II, iii; Poenulus, III, 1; Terence, 


Heautontimoroumenos, Ill, ii; Adelphi, I, iii, 10 ff. 
36 Cf, Plautus, Asinaria, Ill, ii, 1 ff.; Virgil, Eclog., III, 16; Horace, Epist., I, vi, 45-46. 
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points out that a slave’s vices are often due to his constant dread of 
punishment. 

Perhaps the most eloquent testimony of the corrupting effects of 
slavery is the fact that inexperienced slaves were preferred to those 
with experience of slavery; a redhibitory action could be taken against 
any one selling an experienced slave as a novice. “Many vendors are 
accustomed to sell slaves as novices, who are not such, in order that 
they may dispose of them for more money, since it is presumed that 
slaves who are inexperienced will be more straightforward, better 
adapted to service, more tractable and skillful for every kind of work” 
(Dig., XXI, Title 1, 37). 


E. Combination of Real and Personal Slavery. 
Esprit, XV, 10, § 3. L’abus extréme de 1’esclavage est lors- 


qu'il est, en méme temps, personnel et réel. 
* * * 


As an example of real slavery Montesquieu (Esprit, XV, 10, § 3) 
cites the conditions obtaining among the Germans, as described by 
Tacitus (De Mor. Germ., 25); while to illustrate the combination of 
real and personal slavery he names the Helots (Esprit, XV, 10, § 3): 
“Ils étoient soumis 4 tous les travaux hors de la maison, et a toutes 
sortes d’insultes dans la maison”. Montesquieu seems to refer to 
the custom of the Spartiates of forcing the Helots to become drunk 
at their banquets, so that the Spartiate youth might witness the debas- 
ing effects of drunkenness.?7 But this of course scarcely constituted 
personal slavery. Dionysius of Halicarnassus (II, 9) notes that “the 
Thessalians treated their real slaves, the Penestae, with arrogant harsh- 
ness, threatening them with blows at the slightest negligence, and 
treating them like personal slaves’. But other texts point to a sharp 
differentiation between real and personal slaves. Plato (Alcibiades, 
p. 122) distinguishes between private slaves and Helots, as does Plu- 
tarch (Comparison between Lycurgus and Numa, 2). Athenaeus(VI, 
p. 263) notes that the Aphamiotae of Crete were only serfs and were 
exempt from domestic service, which was provided by the slaves known 
as the Chrusonetae. Pollux (Onomasticon, III, 83) observes that the 
Helots of Sparta, the Penestae of Thessaly, the Clarotes and Mnoitae 
of Crete, and the Corynophori of Sicyon, among other captive peoples, 
“stand half-way between freemen and slaves”. 

37 Cf. Plutarch, Demetrius, 1; Loews and Customs of the Lacedaemonians, 32; Athenaeus, 
XIV, p. 657. 
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F. Feminine Slaves a Prey to Masters. 
Esprit, XV, 12, § 3... Il faut que l’esclavage soit pour 
l’utilité et non pas pour la volupté. Les lois de la pudicité sont 


du droit naturel. 
* % * 


The subjection of slaves to the indecent advances of their masters 
throughout antiquity was of course widespread.38 

Certain measures indeed were taken to combat the evil. There 
are various references to a law of Solon providing that “whoever does 
outrage to a child (and one is guilty, if one buys him for one’s pleas- 
ures) or to a man, or a woman, free or slave...may be accused of the 
crime of outrage”’.°9 With the advent of the Empire at Rome, various 
attempts were made to protect the slave’s modesty. Under Nero an 
officer was appointed who, among other tasks, was charged with pro- 
tecting slaves from the indecent advances of their masters( Seneca, 
De Ben., III, 22). From the time of Vespasian liberty was accorded to 
a female slave who was prostituted in spite of the contract of sale;4° 
and from Hadrian, if the seller, who had reserved the right to take 
back a female slave if she were prostituted, failed to do so or prosti- 
tuted her himself.41 A rescript of Pius Antoninus (Dig., I, Title 6, 2) 
provides that “slaves subjected to disgraceful outrage by their masters” 
may be sold “under such conditions that they may not be restored to 
the power of their masters”. Ulpian notes (Dig., I, Title 12, 1, § 8) 
that the Emperor Severus established as one of the functions of the 
prefect of the city the protection of slaves against prostitution. These 
measures do not seem to have been particularly effective.4? 


IV. Slavery as Social Factor. 
A. Introduction: Slavery in Relation to Type of Government. 
Esprit, XV, 1, § 2. Dans les pays despotiques, ot l’on est 
déja sous l’esclavage politique, l’esclavage civil est plus tolé- 


38 Cf. Lysias, III; Demosthenes, LIX, 29; Plautus, Mostellaria, IV, ii, 14; Cicero, Phil., 
II, 18; Horace, Sat., I, ii, 116-19; Seneca, De Bem., III, 22; Martial, Epigr., III, lxxi, 
Ixxiii; Dio Chrysostomus, XV, p. 346. M. (Esprit, XV, 12, § 6) considers the Romans 
particularly blameworthy in this respect. 

39 Cf. Demosthenes, XXI, 46; AEschines, Against Timarchus, 17; Athenaeus, VI, p. 267. 
40 Dig., XXXVII, Title 14, 7. 

41 Cod. Just., IV, Title 56, 1. 

42 Paul notes that a master had no legal redress if a female slave were debauched by an- 
other than her owner, unless the slave were under the age of puberty (Sent., I, 26, § 16) 
or unless she deteriorated in value as a result (ibid., II, 26, § 16). A constitution of 
Diocletian and Maximian (Cod. Just., IX, Title 9, 25), directed to one Sossianus, states 
that “if you confined yourself to female slaves, and did not have intercourse with free 
women, it is clear that by a sentence of this kind [not specified] your reputation suffers, 
rather than you become infamous”. 
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rable qu’ailleurs... La condition de l’esclave n’y est guére 
plus 4 charge que la condition du sujet. g 

§ 3... Dans le gouvernement monarchique, ow il st sou- 
verainement important de ne point abattre ou avilir la nature 
humaine, il ne faut point d’esclaves. Dans la‘démocratie. . .et 
dans l’aristocratie...des esclaves sont contre l’esprit de la 
constitution; ils ne servent qu’A donner aux citoyens une puis- 
sance et un luxe que’ils ne doivent point avoir. 


* * * 


Montesquieu obviously considers the problems of slavery in the 
various species of governments in conjunction with the principes that 
he had postulated for each species. 

In the democracy and aristocracy, he thinks, the existence of slav- 
ery would imperil the principe of virtue: but he deliberately ignores 
the fact that the ancient republics, which he considers as the strong- 
holds of virtue,4? one and all rested on the economic basis of slavery. 
If the citizens of a democracy like Athens were able to take part in 
civic affairs: in the Assembly, in the Great Council, in the law courts, 
even as functionaries; if they could be off on more or less frequently 
organized expeditions on land and sea, it was because, not to mention 
the metics settled in the Piraeus, a very numerous body of slaves kept 
the economic life of the city functioning while the citizens went about 
their civic tasks.44 

Montesquieu would exclude slavery from the monarchy in the in- 
terest of its principe, honor: for the institution of slavery would debase 
human nature. His position is rather illogical. Only the members of 
the nobility are called on to observe the code of honor; and obviously 


43 Cf, Esprit, IV, 4, § 1: “La plupart des anciens vivoient dans ‘des gouvernements qui 
ont la vertu pour principe”. 

44 Cf. Freeman, History of Federal Government, p. 38; Jannet, Les institutions sociales 
et le droit civil 2 Sparte, p. 26; Bazin, La République des Lacédémoniens de Xénophon, 
p. 164. — Zimmern (Greek Commonwealth, p. 393) maintains that the idea that the 
Greek democracy was rendered possible by the leisure of a population of slave-owners 
is false. Of course, the idyllic picture of a noble group of philosopher-citizens directing 
the state while its material concerns are in the hands of slaves or menials is essentially 
a creation of the philosophers: Athenian citizens for example included a majority of 
artisans of every description, although as Newman points out (Edit. of Aristotle’s Politics, 
IV, p. lviii) it is apparent from the Politics, IV, 14, p. 1298b, that in certain democracies 
the number of the plebs was not necessarily much greater than that of the notables. Yet _ 
if the material cares of the state had been exclusively in the hands of her free citizens, 
Athens could never have maintained herself what with the literally thousands of her citi- 
zens busy at the civic tasks I have enumerated above. The prosperity of Athens was due 
in great part to the army of industrious metics and slaves who were so extensively em- 
ployed in all the trades and arts: to say nothing of the cohorts of slaves who manned 
the silver mines at Laurium; these mines contributed greatly to Athens’ economic well- 
being (cf, Lécrivain, in Daremberg-Saglio’s Dictionnaire des antiquités, II, 1, p. 505). 
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the possibility of the nobility being enslaved is not very great. Does 
Montesquieu fear that his nobles would be contaminated by the mere 
contact of slaves? But as a matter of fact the bas peuple in the mon- 
archy are sufficiently debased by Montesquieu himself: as we have 
seen (p. 123), they constitute a species of Helots, toiling in order to 
satisfy the ever-increasing needs of the élite. 

In the despotism, with its guiding policy of terror, all the despot’s 
subjects are enslaved and hence domestic and political slavery are 
scarcely distinct; nor does one entail greater disadvantages than the 
other. — There is an analogue in the case of the late Empire, when 
free citizens were imprisoned in a pitiless hierarchy :45 “tous servaient 
a l’Etat par leur travail, et ce service commun était tellement une ser- 
vitude commune, qu’esclaves ou libres, tous servaient en esclaves, en 
esclaves de la loi qui leur était faite’”.4® 

Perhaps the best indication of the arbitrary nature of Montes- 
quieu’s system is that, despite the fact that he bans slavery from all 
states but the despotic, he admits the institution in both the republic*? 
and the monarchy#8 in the subsequent discussion. 


B. Treatment of Slaves. 
1. Utility of Humane Treatment of Slaves. 

Esprit, XV, 16, § 1. L’>humanité que I’on aura pour les es- 
claves pourra prévenir dans l’Etat modéré les dangers que !’on 
pourroit craindre de leur trop grand nombre. Les hommes 
s’accoutument a tout, et a la servitude méme, pourvu que le 
maitre ne soit pas plus dur que la servitude. 

* * * 


Montesquieu (Esprit, XV, 16, § 1-2) cites the examples of the 
Athenians, the Spartans, and the Romans. 

The propensity of slaves to turn against their masters in the Greek 
city-state and in the Roman Republic seems to have depended upon 
the kind of treatment they were accorded. In Athens where the slaves 
were humanely dealt with*® there was never any serious uprising.5° 
On the other hand in Sparta, where the Helots were repressed with 


45 Cf. p. 120. 

46 Moreau-Christophe, Du Droit a Poisiveté, p. 270. 

47 Cf. Esprit, XV, 13, ia 14, ; 1; 15, § 2; 16, § 1; 18, § 1. 

48 Cf. Esprit, XV, 13, § 2; 14, § 1; 16, § 1. 

49 Cf. Xenophon (?), Athenian Republic, I, 10; Plautus, Stichus, III, i, 45-47. 

50 The nearest approach to a servile insurrection was the desertion of a large number of 


slaves to Decelea, the Spartan outpost in Attica, during the course of the Peloponnesi 
War (cf. Thucydides, VII, 27). pss = 
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an iron hand, revolts were frequent.5! Thucydides (VIII, 40) notes 
that the inhumanity of the Chians toward their multitudes of slaves 
caused many of them to desert to the Athenians when the latter in- 
vaded the island: “by their knowledge of the country [these slaves] 
did it exceeding injury”. At Rome there were no serious servile up- 
risings during the earlier part of the Republic, when slaves were treated 
humanely, even sharing their masters’ fare.52. Later the harsh treat- 
ment of slaves resulted in the frightful excesses of the slave revolt in 
Sicily,5 an insurrection that, according to Florus (III, 19),54 caused 
more havoc in Sicily than all the Punic Wars; while Italy itself was 
jeopardized by the dangerous Spartacan revolt.55 The continuing 
fear of a servile uprising is mirrored in the drastic provisions of the 
Silanian Senatusconsultum, which Montesquieu discusses in the Esprit, 
XV, 16, § 4.56 

The idea that humanity toward one’s slaves is to be inculcated in 
the interest of their masters is one rather frequently encountered in 
antiquity. For the author of the Athenian Republic, attributed to Xeno- 
phon, the lenient policy of the Athenians with respect to their slaves 
is justified, because the state has become dependent upon their eco- 
nomic services: “the state has need of sojourners through the great num- 
ber of trades and for the service of the fleet” (I, 12). Plato (Rep., 
VI, p. 777) and Aristotle (Pol., II, 9, p. 1269b) both concede that it 
is to the master’s advantage to treat slaves equitably, though they warn 
masters that slaves must not be pampered. Says Menander (cited by 
Stobaeus, Florilegium, LXII, 27): “The slave who is not spared will 
become bad; be less severe toward him and you will make him much 
better’. Cato the Censor is inclined to treat slaves as mere economic 
tools, to be discarded when worn out (cf. 265); yet he bids his over- 
seer “take care that no one on the place is in want or lacks food and 
drink; in this respect he can afford to be generous, for he will thus 
more easily prevent picking and stealing” (De Re Rust., 5). Columella 
(De Re Rust., 1, 1) adopts much the same attitude. Seneca urges 


51 Cf, Thucydides, I, 101; V, 14; Aristotle, Pol., II, 5, p. 1264a; II, 9, p, 1269a; II, 10, 
. 1272b; Pausanias, I, 29; III, 11; IV, 25; Diodorus Siculus, XI, 63-64. 

2 Cf. Seneca, Epist., XLVII, 14; Pliny, Hist. Nat., XXXIII, 4 fae he Coriolanus, 24 

(cited by Jameson, M. et esclavage, p. 285); Macrobius, Seé., 

53 Cf, Diodorus Siculus, Fragm., XXXIV, Vv. 

54 Cited by M., Esprit, XV, 16, § 2. 

55 Cf. Pincorch, Crassus, 8-11. 

56 Cf, Tacitus, Anm., XIV, 42 (cited by Laboulaye, Giuvres, note on Esprit, XV, 16, § 

5); Dig., XXIX, Title 5. 
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humanity toward slaves as a politic means of warding off discontent 
(Epist., XLVII, 4-5) :57 “[The slaves] who might talk not only before 
their masters but with them, whose lips were not sewn up, were ready 
to bow their necks to the sword in his cause, to divert the danger that 
threatened him upon their own heads... To the...supercilious tem- 
per [of masters] belongs that well-worn saw, ‘In every slave a foe’.5§ 
No, we don’t find slaves our foes; we make them so”. He frequently 
stresses the idea that slaves must be humanely treated.59 Plutarch 
(Of Anger, II, 24) notes that his slaves were more amenable under 
a mild régime than when they were subjected to severe punishment. 
Macrobius (Sat., I, 11) approves Seneca’s dictum that slaves are not 
naturally our enemies: “it is we who make them so by treating them 
in a manner that is excessively haughty, scornful and cruel’. 

The younger Pliny introduces a skeptical note. Priding himself 
as he does on his humanity toward his slaves,6° he remarks that not 
even kindness toward slaves will ensure the master’s safety (Epist., 
III, 14) : “You see to what a number of dangers and affronts and mock- 
eries we are exposed;®! nor has any one reason to feel secure on the 
ground of being easy-going and indulgent, for masters are often as- 
sassinated, not upon a judgment of their conduct, but from sheer wick- 
edness”. 


2. Food and Clothing. 
Esprit, XV, 17, § 1. Le magistrat doit veiller 4 ce que 1’es- 


clave ait sa nourriture et son vétement. 
5 * * 


It is of course a sine qua non of slavery that as Aristotle, or who- 
ever wrote the Economics attributed to him, observes (I, 5): “The 
slave’s pay is his maintenance’ .62 


3. Sickness and Old Age. 
Esprit, XV, 17, § 2. Les lois doivent avoir attention [que 
les esclaves] soient soignés dans leurs maladies et dans leur 
vieillesse. 


57 Cited by Jameson, M. e¢ Pesclavage, p. 285. 

ie by Totidem esse hostes, quot servos: attributed to Cato the Censor (cf. Macrobius, 
t., I, 11). 

59 Cf. De Clem., I, 16, 18; De Ira, Ill, 40 ff.; De Ben., III, 22. 

60 Cf. Epist., 1, 4; V, 19; VIII, 16. 

61 He writes these words under the influence of a recent occurrence: the murder of 

Largius Macedo by his slaves. 

62 Cf. Cato, De Re Rust., 56-59; Cicero, De Off., I, 13; Seneca, De Ben., Ill, 21; Dig., 

VU, Tit. 1, 15, § 2; XV, Title 1, 40. 
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* * *® 


In his treatise on agriculture (De Re Rust., II, 7), Cato the Cegsor 
advised that old and ailing slaves be sold (which meant, abandoned) ; 
he was wont to carry out his theory in actual practice.¢3 — In Imperial 
Rome the practice seems to have been common: it was the custom to 
_ expose one’s ailing slaves on an island in the Tiber containing a temple 
of Aesculapius. Montesquieu (Esprit, XV, 17, § 2) cites a decree of 
Claudius providing that if slaves so exposed recovered from their ill- 
ness, they were to become free.64 


4. Change of Masters. 
Esprit, XV, 17, § 6. Un maitre irrité contre son esclave, et 
un esclave irrité contre son maitre, doivent étre séparés. 
* * * 


In the event of ill-treatment an Athenian slave was entitled to be 
transferred to another master.65 The same stipulation was provided 
for in a rescript of Pius Antoninus.®6 


6. Iil-Treatment of Another’s Slave. 
Esprit, XV, 17, § 7. Quand un citoyen maltraite l’ésclave 
d’un autre, il faut que celui-ci puisse aller devant le juge. 
* * * 


Montesquieu (Esprit, XV, 17, § 8) refers to the fact that at Sparta 
the slaves were at the mercy of all,67 whereas at Athens a citizen who 
had maltreated the slave of another was severely punished, sometimes 
even by death.68 It was not the slave in person but the master who 


68 Cf. Plutarch, Marcus Cato, 5. “For my part”, says Plutarch, “I regard his treatment 
of his slaves...as the mark of a very mean nature, which recognizes no tie between 
man and man but that of necessity”. 

64 Cf. Suetonius, Claudius, 25; Dig., XL, Title 8, 2. — In referring to this decree of 
Claudius M. cites ““Xiphilin, I Claudio”. ‘The reference is undoubtedly to the fragment 
of Dio Cassius, LX, 29, in the compilation of Xiphilin. 

65 Cf. Plutarch, Of Superstition, 4 (cited by M., Esprit, XV, 17, § 6); Lucian, Dialogues 
of the Gods, XIV, 2; Pollux, Onomasticon, VII, 13. 

66M. (Esprit, XV, 17, § 6) cites the Institutes, I, Title 8, 2. As Jameson points out 
(M. et Pesclavage, p. 273) the reference should be to Title 7. Cf. Dig., I, Title 6, 2; 
I, Title 12, 1, § 8. 

87 Cf, Aristotle, Pol., II, 5, p. 1263a. 

68 The reference is to the law of Solon on outrage (cf. note 39). M. cites the reference 
to Demosthenes in the edition of Frankfort, 1604, p. 610. Jameson (M. et lesclavage, 
pp. 274-75) notes that he consulted the edition and’ passage in question, but found no 
reference to the capital punishment of citizens maltreating slaves. The Frankfort edition 
was not available to me. There is however in the oration of Demosthenes in question 
(Against Midias, XXI) a passage which specifically mentions the death penalty. De- 
mosthenes discusses the law against outrage in § 47. He goes on to say that if one were 
to bring this law to the notice of the barbarians and were to say that there is a people 
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took out a writ against the culprit.69 According to Diodorus Siculus 
(I, 77)7° the law of Egypt punished homicide committed on the person 
of the slave as severely as it did that perpetrated on a free person. 
As the slave was legally unable to appear in court at Rome, in the 
event of injury done him it was the master who demanded reparation.”! 


6. Capital Punishment of Slaves. 

Esprit, XV, 17, § 3. Quand la loi permet au maitre d’6ter 
la vie A son esclave, c’est un droit qu'il doit exercer comme 
juge, et non pas comme maitre: il faut que la loi ordonne des 
formalités qui 6tent le soupgon d’une action violente. 

* *# * 


Generally speaking ancient Greece and Rome exemplified the dic- 
tum of Gaius (Dig., I, Title 6, 1, § 1; cf. Jnst., I, Title 8, 1) that “among 
all nations alike we may see that masters have the power of life and 
death over slaves” ;72 though certain efforts were made to restrict this 
excessive authority. 

In the classical period at Attica, it appears that slaves could not 
be punished by death except by the tribunals of the state.72 At Rome 
such measures as were taken do not antedate the second century A. D. 
In the republican period of Rome, the murder of one’s slave was not 
punished by penal law,*4 and the advent of the Empire does not appear 
to have altered the situation materially.75 If Augustus prevented 
Pollio from throwing his slave to the lampreys, it was not because the 
master had not the right to punish his slave capitally but because the 
punishment involved was barbaric.76 Hadrian is reported to have been 
the first to forbid capital punishment of slaves by their masters: AZlius 
Spartianus (Hadrian, 17) notes that Hadrian “fofbade the killing of 
slaves by their masters, and ordered that they were to be condemned 


that do not permit even their slaves to be abused “but have passed this law of state 
to prevent it, and have punished many already with death for transgressing:this law” 
(§ 49), the barbarians would be suitably impressed. “Would they not all adopt you 
for state friends?” It is not quite clear indeed whether Demosthenes considers the way 
in which the law should function or the way in which it did function. 

69 Cf, Thonissen, Droit pénal de la république athénienne, p. 265 £f.; Beauchet, Histoire 
du droit privé de la république athénienne, Il, p. 454. 

70 Cited by Jameson, op. cit., p. 275. 

71 Cf. Dig., I, Title 6, 1, § 2; Justinian, Inst., IV, Title 4, 3; Cod. Just., IX, Title 35, 1. 
72 Cf. Seneca, De Ira, III, 24; De Clem., I, 18; Epist., XLVI, 11. 

73 Cf, Antipho, On the Murder of Herodes, 48; Barker, Political Theory of Plato and 
Aristotle, p. 361. , 

74 Cf. Dionysius of Halicarnassus, VII, 69. 

7 Cf. Petronius, Sat., 49, 53; Juvenal, Sat., VI, 219-22. 

76 Cf. Seneca, De Ira, III, 40; Dio Cassius, LIV, 23. 
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by judges, if their cases merited capital punishment”. If thiggedict be 
authentic, it apparently was not very effective: for later a constitution 
of Antoninus Pius (Dig., I, Title 6, 1, § 2; cf. Inst., I, Title 8, 2) for- 
bade masters to put slaves to death without a cause: “hé who kills his 
slave without a cause shall not be punished with less severity than he 
who kills the slave of another’. But of course “without a cause” is 
a vague term susceptible of wide interpretation. Wide latitude is like- 
wise allowed the master in a constitution of Constantine (Cod. Just., 
IX, Title 14, 1) which provides that the master may punish a slave by 
striking him with rods or straps or by placing him in chains; and “he 
need have no fear of criminal prosecution in case the slave should 
die”. To be sure Constantine adds that the master will be guilty of 
homicide “if he should intentionally inflict a fatal blow by means of 
rods, stones or weapons’, or cause his death by other means; but the 
difficulty of fathoming the intent of the master in a case of this sort is 
obvious. Even this flimsy protection of slaves was set at naught by 
another constitution of Constantine (Cod. Theod., IX, Title 12, 2): 
“Whenever punishment administered by the master shall result in the 
death of the slave, the master shall be freed of all blame, for while 
he was correcting the vicious traits of his slave, he desired what was 
best for him”. In general the law sought to eliminate cruel and un- 
usual punishments and such as must inevitably result in death; but 
there was nothing to prevent the master from applying legally recog- 
nized forms of punishment to the extent of causing the death of his 
slave. 


C. Number of Slaves. 

Esprit, XV, 13, § 2... Dans les Etats modérés, il est trés 
important qu’il n’y ait point trop d’esclaves. [L’esclave] voit 
une société heureuse dont il n’est pas méme partie... De 
telles gens sont des ennemis naturels de la société; et leur 
nombre seroit dangereux. 

§ 1. Le grand nombre d’esclaves...n’est point 4 charge 
dans le gouvernement despotique; l’esclavage politique, établi 
dans le corps de 1|’Etat, fait que l’on sent peu 1’esclavage civil. 

* * * 


Throughout antiquity the great number of slaves in comparison 
with that of freemen™’ constituted a standing menace in many repub- 


77 For example, according to Ctesicles (cited by Athenaeus, VI, p. 212) a census under- 
taken by Demetrius Phalereus, that is toward the end of the fourth century B. C., re- 
vealed 21,000 free citizens, 10,000 metics, and 400,000 slaves at Athens. These figures 
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lics, particularly in those where the slaves were rigorously treated. At 
Sparta the Helots greatly outnumbered the Spartiates, who lived in con- 
tinual fear of uprisings;78 and the great number of the Penestae in 
Thessaly was as great a source of concern to their masters.79 The 
Chians likewise were imperiled by their hordes of slaves.8° Appian 
(Civil Wars, I, 1, § 8) notes that after the wars of the second century, 
B. C., the Romans “were troubled...lest the government should be 
endangered by such a vast number of slaves”. Certainly the revolts 
recorded after that period (cf. p. 263) show that this was no idle fear. 


The establishment of the Empire by no means lessened the danger 
of slave revolts or diminished the anxiety of freeborn citizens at the 
constantly increasing army of slaves. Seneca (De Clem., I, 24) ob- 
serves that the proposal was made in the senate to distinguish slaves 
from freemen by a distinctive garment;81 but the senators soon re- 
alized the dangers that would menace them if the slaves would compare 
their numbers with those of their masters. Pliny the Elder (Hist. Nat., 
XXXIII, 6), commenting on the vast increase in slaves at Rome since 
the early days of the city, points out that the master is at the mercy of 
his slaves, to such an extent indeed that ‘‘the signet-ring is often taken 
from the owner’s finger while he is overcome with sleep or lying on 
his deathbed”. Referring to a servile insurrection that had been nipped 
in the bud, Tacitus (Ann., IV, 27) notes that “the city was already in a 
panic; for the number of slaves was increasing beyond all measure, 
while that of the free-born population was dwindling day by day”. 

It is true however that toward the end of the Western Empire, the 
problem was not so acute. Montesquieu, as I have noted, indicates 
that ‘‘lesclavage politique, établi dans le corps de 1’Etat, fait que l’on 
sent peu l’esclavage civil”. These words characterize quite aptly the 
situation in the later Empire. When new recruits were being sought 
to fill up the shattered ranks of its political and laboring castes, mere 
citizenship involved such onerous responsibilities that there are in- 


may indeed be exaggerated (cf. Blair, Inquiry into the State of Slavery, p. 207 ff.; Du- 
reau de la Malle, Economie politique des Romains, I, p. 259. Still, various sources report 
Nicias as having had 1,000 slaves, Hipponicus, 600 (cf. Xenophon (?), Revenues of the 
Athenian Republic, 4; Plutarch, Nicias, 4; Athenaeus, VI, p. 272). 

78 Cf. note 51. 

79 Cf. Xenophon, Hellenica, Il, 3, § 36; Aristotle, Pol., Il, 9, p. 1269a. 

80 Cf. Thucydides, VIII, 40. 

81 A similar proposal is attributed to Alexander Severus by Alius Lampridius (Alexander 
Severus, 27). Ulpian and Paul disapproved of the measure on the ground “that it would 
cause much brawling”. 
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stances of men fleeing from civic office into what was virtual slavery 
or serfdom, in order to avoid unbearable burdens.82 


s 


D. Arming of Slaves. 
Esprit, XV, 14, § 1. Il est moins dangereux dans la mon- 
archie d’armer les esclaves que dans les républiques. La, un 
peuple guerrier, un corps de noblesse, contiendront assez ces 
esclaves armés. Dans la république, des hommes uniquement 
citoyens ne pourront guére contenir des gens qui, ayant les 
armes 4 la main, se trouveront égaux aux citoyens. 


& * * 


In Greece arming of slaves was by no means uncommon, though 
it took place chiefly among states of a military type. The Penestae 
were required to follow the Thessalians to war; they were even ad- 
mitted into the cavalry.82 During the Peloponnesian War a private 
citizen of Pharsalia put 1200 Penestae at the disposition of Athens.84 
It was on the Penestae that Jason of Pherae counted to man the ves- 
sels with which he sought to combat the Athenian fleet.85 The Helots 
of Sparta followed the Spartiates to battle as personal servants8® or as 
marine soldiers ;87 in certain cases they served as hoplites.88 Herodo- 
tus (IX, 10) notes that at the battle of Plataea there were seven Helots 
to one Spartiate. Later, Cleomenes, having only 1500 Lacedaemonians 
able to bear arms, freed and made soldiers of 9,000 slaves.89 In na- 
tional emergencies even a democratic state like Athens occasionally 
armed her slaves. For example, there were slaves in the fleet that | 
battled at Arginusae.9° 


In the Roman Republic slaves were regularly exempted from 
war service;9! as a matter of fact they- were not, in general, permitted 
to carry arms.92 They served in the army only in national emergen- 


82 Cf, Cod. Theod., XII, Title 1, 62, 149; Novellae Martiani, I. 
83 Cf. Demosthenes, XIII, 23. 

84 Cf, Demosthenes, loc. cit. 

85 Cf. Xenophon, Hellenica, VI, 1, § 11. 

86 Cf. Thucydides, IV, 8; Xenophon, op. cit., VII, 1, § 12. 
87 Cf. Xenophon, loc. cit. 

88 Thucydides, IV, 80; VV, 9; Diodorus Siculus, XII, 67, 
89 Macrobius, Saturnalia, I, 11. 

90 Cf. Xenophon, Hellenica, I, 6, § 24. 

91 Cf, Servius, Comment.: Aineid, IX, 547. 

92 Cf. Cicero, Verr., I, 3, 5. 
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cies®3 and in civil warfare,9* and the enrollment of slaves seems to 
have entailed emancipation.95 . 

The statement that slaves may be armed in the monarchy is ob- 
viously based on Montesquieu’s conception of the monarchy as wholly 
devoted to the cult of honor, and hence to military exploits. Certainly 
the introduction of the Empire at Rome did not alter the situation. 
Though freedmen served in the fleet,9° as a general rule slaves were 
enrolled only in extraordinary emergencies.9* As a matter of fact the 
death penalty was inflicted upon slaves entering the army while posing 
as freemen.98 


E. Emancipation of Slaves. 
1. Republic. 
a. Dangers of Wholesale Emancipation. 
Esprit, XV, 18, § 1... Si l’on a trop d’affranchis,...ils de- 
-viennent a charge 4 la république. 
§ 4. Il ne faut pas faire tout a coup, et par une loi 


générale, un nombre considérable d’affranchissements. 
* * * 


As an instance of the dangers of indiscriminate emancipation 
Montesquieu (Esprit, XV, 18, § 4) cites the case of the Volsinians:®9 
the freedmen having become masters of the state passed a law pro- 
viding that they were to have the jus primae noctis when the daughters 
of their former masters married ingenui. 

Dionysius of Halicarnassus (IV, 24) notes that by his time the 
problem of wholesale emancipation had become a serious one. Form- 
erly slaves obtained their freedom either as a reward for meritorious 
conduct or through the amassing of a peculium. But now slaves who 
had acquired fortunes by robbery, housebreaking, prostitution, and the 
like, purchased their freedom with their ill-gotten gains. Others re- 
ceived their freedom for being their masters’ accomplices in wrong- 


93 After the rout at Cannae 8,000 slaves were bought and armed by the Republic (Livy, 
XXII, 57; XXIV, 14; Suetonius, Augustus, 16; Macrobius, Set., I, 11; Augustine, De 
Civ. Dei, III, 19). Valerius Maximus (VII, 6, § 1) sets the number at 24,000. 

94 Cf, Caesar, Bell. Civ., III, 9; Florus, II, 9; Suetonius, Augustus, 16; Plutarch, Marius, 
41, 42. 

85 Mommsen, Droit public romain, I, p. 375. 

96 Cf. Tacitus, Ann., XIV, 3, 62; Hist., I, 87, — Freedmen also served in the fleet under 
the Republic (cf. Livy, XXII, 11; XXXVI, 2; XL, 18; XLII, 27; XLII, 12). 

87 For example, Marcus Aurelius enlisted gladitorial slaves during the invasion of the 
Marcomanni (Capitolinus, Marcus Aurelius, 6, 21). To help ward off the attacks of the 
barbarians the Emperors Honorius, Arcadius, and Theodosius called the slaves to arms with 
the offer of a bounty and the promise of emancipation (Cod. Theod., VII, Title 13, 16). 
98 Cf. Dig., XLIX, Title 16, 11. 

89 As recorded in Freinshemius, Supplement of Livy, XV, 15. 
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doing; others so that they might bring to their masters their share 
of the monthly dole of corn; others so that they might swell the hosts 
of mourners at a master’s funeral. “I could wish”, says Diogysius, 
“that the censors...or...the consuls would take upon themselves the 
care of this matter...and these should inquire into the character of 
the persons who are every year made free; for what reason, and how 
they have been manumitted...after which, they should incorporate 
among the tribes such of them as they found worthy to be citizens, 
and allow them to remain in the city; from whence they should expel 
the profligate and corrupt, under the specious pretense of sending 
them to some colony”. 

The problem was also a vital one in the early Empire; Augustus 
‘was deeply concerned with it. He “aid restrictions upon the practice 
of manumitting slaves... Not content with interposing many obstacles 
to either the partial or complete emancipation of slaves, by quibbles 
respecting the number, conditions and differences of those who were 
to be manumitted, he likewise enacted that none who had been put in 
chains or tortured should ever retain the freedom of the city in any de- 
gree” (Suetonius, Augustus, 40). In his testament he left a provision 
“that they should not liberate many slaves and should thus avoid fill- 
ing the city with a variegated rabble” (Dio Cassius, LVI, 33). Follow- 
ing a debate in the senate on the advisability of reducing insolent 
freedman to slavery, Nero, agreeing with those who held that it was 
better to restrict enfranchisement, affirmed that “it is the business of 
the patron to consider well the character of his slave; till he knows the 
merit of the man, let him withhold his generosity” (Tacitus, Ann., XIII, 
27). 


b. Peculium. . 
Esprit, XV; 18, § 5. Les lois peuvent favoriser le pécule, et 
mettre les esclaves en état d’acheter leur liberté. 
ae * * 

Emancipation by means of the peculium was of course practiced 
throughout antiquity.1°° Cicero (Phil., VIII, 11) estimated that at 
his time a slave could look forward to his freedom in six years by 
means of the peculium. 

100 Cf, Plautus, Asineria, III, i, 36-37; Dionysius of Halicarnassus, IV, 24; Seneca, Epist., 
LXXX, 4; Apuleius, Metamorphoses, X, 14; Athenaeus, VI, p. 274; Dig., I, Title 12, 1, 
§ 1; IV, Title 3, 7, § 8; XXXII, Title 8,8, § 5; XLI, Title 4, 2, § 15; Wallon, His- 


toire de Pesclavage, I, p. 294; Guiraud, Etudes sur Pantiquité grecque, p. 143; Beauchet, 
Histoire du droit privé de la république athénienne, Il, p. 449. 
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c. Time Limit for Slavery. 
Esprit, XV, 18, § 5. Les [lois] peuvent donner un terme & 


la servitude. 
* * * 


As far as I know there is no exact counterpart in classical anti- 
quity of the custom observed by the Jews of emancipating their slaves 
after six years;!91 Montesquieu (Esprit, XV, 18, § 5) cites the custom 
in this connection. There are however sundry instances of slaves being 
emancipated following a stipulated period of service. “A slave who is 
to be conditionally free [statuliber]”, says Paul (Dig., XL, Title 7, 1), 
“is one who will be entitled to his freedom at the expiration of a pre- 
scribed time’’.1°2 In the late Empire those redeemed from captivity 
were compelled to serve their rescuers for five years, to compensate 
by their toil for the price paid for their freedom.193 


d. Duties of Freedmen to Patrons. 

Esprit, XV, 18, § 6. Lorsqu’il y a beaucoup d’affranchis, il 
faut que les lois civiles fixent ce qu’ils doivent 4 leur patron, 
ou que le contrat d’affranchissement fixent ces devoirs pour 
elles. 

* * * 

The duties of the freedman toward his patron in Greece seem to 
have been rather vague. Caillemer1°4 thinks that the customary usage 
may be reflected in the statement of Plato (Laws, XI, p. 915) that “the 
freedman [shall] go three times in the month to the house of the per- 
son who freed him, and offer to do whatever he can and ought to do, 
and he shall make such a marriage as his former master pleases. He 
shall not be permitted to have more property than he who gave him 
liberty and what more he has shall belong to his master’. At Athens 
a freedman guilty of an offense toward his patron could be summoned 
to court by the writ known as the Graphe Apostasiou.1°5 According 
to Valerius Maximus (II, 6, § 6), Greek slaves found guilty of ingrati- 
tude toward their patrons were reduced again to slavery. At Rome 
throughout the Republic and the Empire the freedman was bound to 
his patron by certain definite duties. In addition to the officium which 
included certain general services fixed by tradition,1°® there were a 


101 Cf, Exodus, XXI, 2. 

102 Cf, Dig., XL, Title 7, 3, § 13, 4, § 2; 4, § 4. 

108 Cf, Cod, Theod., V, Title 5, 2. 

104 In Daremberg-Saglio’s Dictionnaire des antiquités, I, 1, p. 302. 

105 Cf, Demosthenes, XXXV, 48. 

106 Cf, Dionysius of Halicarnassus, II, 10; Cod. Just., VI, Title 6, 2 and 6. 
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number of other specific duties that he was called upon to perform. 
For example the freedman was bound to accept the guardianship of 
the children of his patron,197 and in the later Empire he was required 
to furnish a poor patron with food supplies.1°8 Failure to perform 
these duties, or lack of respect or actual insult to a patron was pun- 
ishable by divers penalties.199 


2. Monarchy-Despotism. : 

Esprit, XV, 19, § 1... Dans le gouvernement d’un seul,... 
les affranchis se trouvent presque toujours au-dessus des 
homme libres: ils dominent 4 la cour du prince, et dans les 
palais des grands: et, comme ils ont étudié les foiblesses de 
leur maitre, et non pas ses vertus, ils le font régner, non pas 


par ses vertus, mais par ses foiblesses. 
* a * 


As an example Montesquieu (Esprit, XV, 19, § 1) cites “les af- 
franchis du temps des empereurs”. Comment is hardly necessary on 
the all-important réle of the freedmen in court circles particularly in 
the first century of the Empire.11° The annals of the Empire are re- 
plete with accounts of their activities;111 and indignant commentaries 
on their excesses are abundant.112 


107 Cf. Cod. Just., V, Title 62, 5; Dig., XXVII, Title 1, 14, § 2. 

108 Cf. Dig., XXV, Title 3, 5, § 18-26; XXV, Title 3, 9, 

109 Cf. Tacitus, Ann., XIII, 26; Dio Cassius, LX, 13; Dig., I, Title 12, 1, § 10; Title 
16, 9, § 3; XXXVI, Title 14, 1; L, Title 16, 70. ; 
110 M.’s explanation of their influence is not entirely correct. To a certain extent at 
least it was due to the fact that the Emperor was at first ostensibly an ordinary citizen 
and that consequently his household managed his affairs, which happened to be the affairs 
of the state (cf. Wallon, Histoire de l’esclavage, Il, p. 416). 

111 Cf, Josephus, Antiquities of the Jews, XIX, 1, § 10; Tacitus, Azmn., II, 25; IV, 11; 
XIII, 47; XIV, 39; Hist., II, 57; IV, 11; Suetonius, Claudius, 28; Galba, 14; Dio Cassius, 
LX, 19; Capitolinus, Marcus Aurelius, 15; Elius Lampridius, Commodus, 4, 6, 7, 14, 
15; Zosimus, I, 6. 

112 Cf. Josephus, Antiquities of the Jews, XVIII, 6, § 4; Pliny, Hist. Neéf., XIII, 94; 
Pliny the Younger, Paneg., 88; Juvenal, Sef, XIV, 329; Tacitus, Ann., XII, 53; Sue- 
tonius, Claudius, 28; Martial, Epigr., IV, v, 7; Philostratus, Apollonius of Tyana, V, 36. 
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CHAPTER XXII 
CORRUPTION AND PRESERVATION OF THE STATE 


I. Nature of Corruption. 
A. Corruption Due to Corruption of Principes. 
B. Is Corruption Inevitable? 
C. Slight Change in Constitution May Be Disastrous. 
D. Facility of Corruption. 
E. Corruption Does not Originate with People. 
II. Corruption of the Various Types of Governments. 
A. Corruption of Democracy. 
1. Laxity in Execution of Laws. 
2. Loss of Virtue: Rise of Inequality. 
3. Extreme Equality. — 
a. Caused by Victory.. 
b. Abetted by Demagogues. 
c. Leads to Tyranny. 
4. Distributions to People. 
B. Corruption of Aristocracy. 
1. Extreme Inequality. 
a. Between Ruling Class and People. 
b. Between Members of Ruling Class. 
2. Extremes of Poverty and Wealth. 
3. Arbitrary Power of Nobles. 
4. Family Feuds. 
C. Corruption of Monarchy. 
1. Severity of Monarch. 
2. Exclusive Assumption of Power by Monarch. 
3. Insults to Subjects. 
4. Honors Unjustly Bestowed. 
III. Preservation of the Various Types of Governments. 
A. Preservation of Principes. 
B. Preservation of Democracy. 
1. Effect of Oath. 
2. Democracy Should be Small. 
C. Preservation of Aristocracy. 
1. Perils and Fatigues of Command Should Be Stressed. 
2. External Danger Should Be Stressed. 
3. Display of Public Wealth. — 
4. Distributions to People. 
D. Preservation of Monarchy. 
E. Preservation of Despotism. 
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* * * 


Barthélemy-St. Hilaire remarks! that “Montesquieu a omis de 
faire une théorie générale des révolutions... Il a seulement indiqué 
ce sujet dans son VIlle livre”. As a matter of fact Montesquieu’s dis- 
cussion is fairly comprehensive; but he jeopardizes its effectiveness 
by not carrying out the implications of his own definitions. He pro- 
poses to base the discussion on “la corruption des principes des trois 
gouvernements” (Esprit, VIII, Title), and specifically the principes of 
virtue, honor and fear.? 

But at once the difficulty presents itself: if we may speak of the 
corruption.of virtue in Montesquieu’s acceptation — i. e., selfless de- 
votion to country — it is evident that one can scarcely refer to the 
corruption of honor in the monarchy,? for honor, in the technical sense 
in which Montesquieu uses the term, is a species of vice;4 and one 
certainly cannot speak of the corruption of fear.> Obviously the word 
“corruption” is ill chosen. When Montesquieu speaks of the corrup- 
tion of the principes of the various governmental types, he really refers 
to their “alteration” or “modification” .6 

But even with this essential change in terminology Montesquieu’s 
discussion does not follow its professed purpose. He does indeed de- 
vote considerable attention to some of the factors that bring about the 
loss of political virtue in the republic and he specifically refers to the 
inculcation of fear in the despotism in the interest of political sta- 
bility, though only as one of several factors (Esprit, VIII, 19, § 1); 
in dealing with the aristocracy the preoccupation with the principe 
is less marked; whereas the discussion of corruption in the monarchy 
has not the slightest reference to honor. 

The fact is that fundamentally Montesquieu’s discussion is not so 
much an analysis of the principes as it is that of the individual gov- 
ernmental types, the elements that cause change in these states and 
the methods by which change may be forestalled. Dedieu’ sees the 
1 Trans. of Aristotle’s Politics, note on VIII (5), 2, § 3. 

2 Throughout Book VIII the word principe is used frequently in this acceptation; cf. 1, 
§ 1; 2, Title; 2, § 1; 5, Title; 5, § 6; 6, Title; 7, § 1; 7, § 4; 8, Title. 

3 Cf. Struck, M. als Politiker, p. 108. 

4It is a “préjugé (Esprit, Il, 6, § 1); it is “faux” (III, 7, § 4); one will hardly find a 
a et de bien” in a monarchy (III, 6, § 2); honor leads to immorality (IV, 


5 Cf. Struck, op. cit., p. 109. ‘ ay ; 
6 Of course where virtue is involved, modification or alteration of the principe will entail 


corruption. 
7M., p. 44. 
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influence of Plato and particularly of Book VIII of the Republic 
throughout the discussion. But though Plato has made a rather sketchy 
and overly generalized study of “Revolutions” in. the Republic (VIII, 
p. 546 ff.),8 there is a much more detailed and thoroughgoing analysis 
of the subject in Aristotle’s Politics, Book V.2 The program that Aris- 
totle sets forth at the beginning of Book V is essentially that adopted 
by Montesquieu in the Esprit. Aristotle proposes to “follow the causes 
of revolutions in states, how many and of what nature they are; what 
modes of destruction apply to particular states, and out of what, and 
into what they mostly change; also what are the modes of preservation 
in states generally, or in a particular state, and by what means each 
State may be best preserved” (Pol., V, 1, p. 1301b). As for the details 
of Montesquieu’s treatment, they owe something not merely to the 
aforementioned discussions of Plato and Aristotle but to those of Iso- 
crates (Orations, VII, VIII), Polybius (VI, 57), Plutarch (Of the Three 
Sorts of Government), and others, as the following remarks will indi- 
cate, 


I. Nature of Corruption. 
A. Corruption Due to Corruption of Principes. 
Esprit, Vill, 1, § 1. La corruption de chaque gouvernement 
commence presque toujours par celle des principes. 


* *  & 


P. Flach1° finds a similar idea in Plato’s analysis of the causes of 
corruption in the state. Flach gives no exact reference but he probably 
has in mind Book VIII of the Republic, in which Plato describes the 
transformation of the timocracy into the oligarchy, when love of money 
supplants love of honor (p. 551); the evolution from oligarchy to de- 
mocracy, when the sons of the oligarchs neglect money-making (p. 
555) ; the ultimate degeneracy of the state from democracy into tyran- 
ny, the insatiable desire for freedom bringing about the loss of all 
freedom (p. 562). Dedieu1! points out a doubtful parallel in Aris- 
totle’s Politics, V, 1, p. 1301b, in the statement that governments 
change “‘when men seek to change from an existing form into some 


8 Cf. Aristotle’s terse comment (Pol., V, 12, p. 1316a): “In the Republic of Plato, 
Socrates treats of Revolutions but not well”. 

® Cf. Barthélemy-St. Hilaire, trans. of Aristotle’s Politics, note on VIII (5), 2, § 1; 
Struck, M. als Politiker, p. 106. 

10 Revue politique et littéraire, 1909, p. 6. 

11M,, p, 39. 
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other, for example, from democracy into oligarchy, and from oligarchy 
into democracy”. 
Of course neither Plato nor Aristotle discusses corruptid in con- 


nection with the principes, in Montesquieu’s narrowly technical use 
of the term. 


B. Is Corruption Inevitable? 


Esprit, X, 3, § 2... Les sociétés politiques. ..sont telles que 
la nature n’en a point borné la durée. 


XI, 6, § 68... Toutes les choses humaines ont une fin... 
* * a 


The possibility of warding off the dissolution of the state, which 
Montesquieu advances in connection with his position that conquest 
should not involve destruction, is discounted in the other statement 
that I have cited above, which he makes @ propos of the admirable 
English constitution, which will perish like all mortal things. 

Certainly the idea that governments may endure indefinitely finds 
little support in antiquity. Hippodamus (cited by Stobaeus, Florile- 
gium, XLIII, 92) notes that “every empire is bounded by three times: 
...the first, which comprehends in itself acquisition; the second which 
comprehends function;...the last, which brings with it aston 
In like manner Socrates observes (Plato, Rep., VIII, p. 546)’ that 
“everything which has a beginning has also an end; even a constitution 
such as yours [he refers to the perfect state that had been set up in the 
Republic] will not last forever but will in time be dissolved’. Pericles 
remarks that the present greatness of Athens will not endure (Thucy- 
dides, II, 64) “for all things have their times of growth and decay”. 
“Reversals of fortune are frequent”, says Isocrates (IV, 22), “for sov- 
ereignty never remains in the same hands”. “Every body or State or 
action”, says Polybius (VI, 51), “has its natural periods, first of growth, 
then of prime and finally of decay”’.12 “From Plato and philosophy”, 
says Cicero (De Divin., II, 2), “I had learnt this lesson, that certain 
revolutions are natural to all republics, which alternately come under 
the power of monarchies and democracies and aristocracies”.1° Apu- 
leius (De Mundo, cited by Augustine, De Civ. Dei, IV, 2) notes that 
all earthly things “are subject to change, overthrow and destruction” 
12 Cited by J. Flach, Revue politique et littéraire, 1909, p. 6. 

13 In a fragment of Book III of the Republic cited by Augustine, De Civ. Dei, XXII, 6, 
Cicero maintains that “the commonwealth...might become perpetual and invincible if 


our people could maintain their ancient institutions and customs”. But this is rather 
a rhetorical flourish than a serious statement of political doctrine. 
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“Are we, mortal beings, indignant at the thought of death”, asks Ruti- 
lius Numatianus (Jtinerarium, 1, 413-14), “when cities likewise are 
subject to destruction?” — The doctrine of the Stoics with respect to 
the periodical destruction of the earth by fire of course involves the 
annihilation of human society.14 


C. Slight Change in Constitution May Be Disastrous. 
Esprit, VIII, 14, Title... Le plus petit changement dans la 
constitution entraine la ruine des principes.15 
* * * 


Plato notes (Rep., VIII, p. 556) that “wherever there is weakness 
in the state, there is also likely to be illness, of which the occasion may 
be very slight. ..and then the state falls sick and is at war with itself”. 
“In all states”, says Aristotle (Pol., V, 7, p. 1307b), “revolutions are 
occasioned by trifles... The citizens begin by giving up some part of 
the constitution, and so with greater ease the government changes 
something else which is a little more important, until they have under- 
mined the whole fabric of the state”. “Sometimes”, he notes (ibid., 
V, 3, p. 1303a), “the revolution may be facilitated by the slightness of 
the change; I mean that a great change may sometimes slip into the 
constitution through neglect of a small matter”. A similar idea is ex- 
pressed in Plutarch (4milius Paulus, 3): “No man begins at once 
with a great deal of lawlessness to disturb the civil polity, but those 
who remit their strictness in small matters break down also the guard 
that has been set over greater matters”. In like fashion Plutarch notes 
(Laws and Customs of the Lacedaemonians, 17) that the Lacedae- 
monians “would not suffer the least innovation, though in things that 
were indifferent and of no great importance, lest an indulgence in one 
thing might have introduced another, till at length by gradual and in- 
sensible alterations the whole body of their laws might be disregarded 
and condemned”. 

14 Cf. Diogenes Laértius, VII, 141-42; Cicero, De Divin., I, 49; De Nat. Deorum, II, 
46; Seneca, Dial., VI, 26; Lucan Pharsalia, VII, 814-15; Macrobius, Comment., II, 10. 
Belief in the conflagration was not universal among the Stoics; cf. E. V. Arnold, Roman 
Stoicism, pp. 95, 103. 

15 Yet a propos of the strife between patricians and plebeians at Rome, M. notes (Esprit, 
XI, 13, § 7) that “souvent les Etats fleurissent plus dans le passage insensible d’une 
constitution 4 une autre, qu’ils ne le faisoient dans l’une ou l'autre de ces constitutions”. 
How is one to determine when revolution will involve the ruin of the principes and hence, 
according to M.’s conception, of the state, and when it will merely serve to stir the citi- 
zens to noble emulation? Klemperer (M., II, p. 24) remarks: “Das Naive liegt darin, 


dass M. in einstigen zeitverklirten Revolutionen die Ergebnisse kraftvollen Anstrengungen 
sicht; in neuen Anderungen dagegen Misbrauche”. 
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D. Facility of Corruption. 

Esprit, V,7,§ 5. Dans le cours d’un long gouvernement, on 
va au mal par une pente insensible, et on ne remonte au bien 
que par un effort. 

* a6 * 


One is reminded of the apophthegm of Hesiod, Works and Days, 
287-88 :16 “Vice may be found easily, and by crowds; the way is 
smooth and her dwelling place is near. But before virtue the gods 
have set tofl’”.17 Rejoicing at the fact that Nerva and Trajan have in- 
augurated a new era in the history of the Empire, Tacitus (Agricola, 
3) tempers his joy with the observation that “from the nature of hu- 
man infirmity, remedies are more tardy in their operation than dis- 
eases: and so bodies slowly increase but quickly perish; so it is more 
easy to suppress industry and genius than to recall them”. 


E. Corruption Does not Originate with People. 
Esprit, V, 2, § 1. Il est rare que la corruption commence 
par [le peuple]. 
a * * 
Says Euripides (Hippolytus, 411): 
Bie sgt Age When the noble count their shame their good, 
The lowly sure will hold it honorable’. 
Aristotle (Pol., Il, 11, p. 1273a) notes that “whenever the chiefs of 


the state deem anything honorable, the other citizens are sure to follow 
their example; and where virtue has not the first place, there aris- 
tocracy cannot be firmly established”. Cicero makes much of the idea 
(Leg., III, 13-14): “The whole State is habitually corrupted by the 
evil desires and the vices of its prominent men... Men of the upper 
class who do wrong are especially dangerous to the State, because 
they not only indulge in vicious practices themselves, but also because 
they corrupt others, and do more harm by their bad examples than by 
their sins... A few men — very few, in fact — on account of their 
high official position and great reputation, have the power either to 
corrupt the morals of the nation or to reform them”. Hence the in- 
junction he lays upon the senate (ibid., III, 3): “The senatorial order 
shall be free from dishonor, and shall be a model for the rest of the 
citizens”. 

16 Cited by Plato, Laws, IV, p. 719. vier 

17 Cf. Quintilian, Inst. Orat., I, 1: “Those very habits which are of a more objectionable 


nature adhere with the greater tenacity, for good ones are easily changed for the worse, 
but when will you change bad ones into good?” 
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The propensity of the people to ape the manners of the great has 
already been discussed (p. 59 ff.). 


II. Corruption of the Various Types of Government. 


A. Corruption of Democracy. 
* * * 


Laboulaye,18 commenting on Montesquieu’s discussion of corrup- 
tion in the democracy, observes: “Dans...ce tableau des excés qui 
perdent la démocratie, Montesquieu, comme Cicéron, s’est inspiré de 
Platon’”.19 Barthélemy-St. Hilaire2° compares Montesquieu’s account 
with that in Aristotle’s Politics, V, 1, p. 1301a ff. A rather extensive 
account of the corruption of the democracy is also to be found in the 
eighth oration of Isocrates, 41 ff. 


1. Laxity in Execution of Laws. 

Esprit, Ill, 3, § 3... Lorsque, dans un gouvernement popu- 
laire, les lois ont cessé d’étre exécutées, comme cela ne peut 
venir que de la corruption de la république, l’Etat est déja 
perdu. 

* * * 


The idea that obedience to law is requisite is general enough.?1 
The disastrous consequences involved in neglecting the laws have been 
also frequently dwelt upon. Solon (cited in Demosthenes, XIX, 258) 
considers that “lawlessness works more harm to the state than any 
other cause”. In the person of Menelaus Sophocles says (Ajax, 1071 
ff.) : 

Pare ’Tis a knave’s part when a citizen 

Brooks not to hearken to authority. 

For neither in a city shall the laws 

Have fair course when there lives no fear of them, 

Nor shall a host be wisely disciplined 

Without these bulwarks, fear and reverence’”’. 

Cleon is reported by Thucydides (III, 30) to have said that “a state 


which has inferior laws that are inviolable is stronger than one whose 
laws are good but without authority”. Xenophon (Spartan Republic, 


18 CEuvres, note on Esprit, VIII, 2, § 9. 

19 Plato, Rep., VIII, p. 555 ff.; Cicero, Rep., I, 43-44. 

20 Trans. of Aristotle’s Politics, note on VIII (5), 4, § 1. 

21 Cf, Zaleucus (cited in Stobaeus, Florilegium, XX, 21); Chilon (cited in Diogenes 
Laértius, I, 70); Euripides, Suppliants, 312; Plato, Politicus, p. 301; Laws, IV, p. 715; 
Aristotle, Pol., V, 7, p. 1307b, cited by Laboulaye, GEuvres, note on Esprit, Ill, 3, § 3; 
Isocrates, VII, 33-34; Demosthenes, XXIV, 210; Aschines, Against Timarchus, 3; Cicero, 
Tusc. Disp., 1, 42; Plutarch, Banquet of the Seven Wise Men, 11, etc. 
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14) points out the disastrous effects of neglect of the Lycurgan laws 
at Sparta. Says Aristotle (Pol., 1, 2, p. 1253a) : “When separatéd from 
law and justice, [man] is the worst of all [animals]”. Isocrates (Ora- 
tions, VIII, 103) traces the calamities that befell the Athenians to the 
fact that “they no longer kept the laws which they had inherited from 
their ancestors’. “If the laws were abolished”, says Demosthenes (XXV, 
20), “if everyone were privileged to do as he pleased, there would 
be no more government, or rather our life would not differ from that 
of wild beasts’. “If the laws are violated, madness, passion and 
excesses dominate” (25). In his vivid description of the decadence 
of Capua (XXIII, 4) Livy observes that the people “cast off all respect 
for their own magistrates, senate and laws’. Quintilian (Inst. Orat., 
XI, 1) quotes Cicero to the effect that harsh as the laws of Sulla were 
that forbade the children of the proscribed to become candidates for 
public offices, it was best to abide by them for “the welfare of the state 
is so bound up with these laws, that if they were done away with, 
the state could not survive’. ‘Where law is lacking”, says Dio Chry- 
sostomus (LXIX, p. 619), ‘man lives badly; he is much more cruel, 
much more savage than wild beasts’. 


2. Loss of Virtue: Rise of Inequality. 

Esprit, Il], 3, § 7. Lorsque [la] vertu cesse, l’ambition entre 
dans les coeurs qui peuvent la recevoir, et l’avarice entre dans 
tous... Les désirs changent d’objets... La république est 
une dépouille. 


* * * 

In Thucydides (III, 82) there is a graphic description of the loss 
of democratic virtue in Athens in the writer’s day. Plato (Rep., VIII, 
p. 560 ff.) gives an allegorical account of the decay of the virtues in 
the democracy, leading to anarchy and then to tyranny. Says Aris- 
totle (Pol., V, 2, p. 1302b): “What share insolence and avarice have 
in creating revolutions and how they work, is plain enough”. “When 
a state...attains to supremacy”, says Polybius (VI, 57), “the citizens 
[will become] more fierce in their rivalry regarding office and other 
objects than they ought to be: the beginning of the change for the 
worse will be due to love of office and the disgrace entailed by ob- 
scurity, as well as to extravagance and purse-proud display”. Sallust 
(Bell. Cat., 10) notes that when the Roman Republic waxed mighty, 
“an astonishing revolution took place in the whole body politic. Ava- 
rice and ambition entered in”. Cicero (Rep., V, cited by Augustine, 
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De Civ. Dei, II, 21) attributes the present sad state of Rome to the 
disrepute that has befallen the old virtues. Lucan (Pharsalia, 1V, 816 
ff.) remarks that “the corruption of the age proved fatal to the state, 
when ambition and luxury...swept away with their cross-current the 
unstable principles of Curio”. 


3. Extreme Equality. 

Esprit, VIII, 2, § 1. Le principe de la démocratie se cor- 
rompt... quand on prend l’esprit d’égalité extréme, et que 
chacun veut étre égal 4 ceux qu’il choisit pour lui commander. 
Pour lors le peuple, ne pouvant souffrir le pouvoir méme qu'il 
confie, veut tout faire par lui-méme, délibérer pour le sénat, 
exécuter pour les magistrats, et dépouiller tous les juges. 


a * * 


There is a rather close analogue in Plato’s Republic, VIII, p. 
562:22 “When a democracy which is thirsting for freedom has evil 
cup-bearers presiding over the feast and has drunk too deeply of the 
wine of freedom, then unless her rulers are very amenable and give 
a plentiful draught, she calls them to account and punishes them, and 
says that they are cursed oligarchs... She would have subjects who 
are like rulers, and rulers who are like subjects’. Aristotle (Pol., 
V, 1, p. 1301a) observes that “the democracy think that as they are 
equal, they ought to be equal in all things”. ‘‘When the people is cor- 
rupted”, says Polybius (VI, 57), “they will no longer consent to obey 
or even to be the equals of the ruling caste, but will demand the lion’s 
share for themselves. When this happens, fhe state will change its 
name to the finest-sounding of all, freedom and democracy, but will 
change its nature to the worst thing of all, mob-rule’. Cicero (Pro 
Flacco, 16) attributes the downfall of Greece to “immoderate liberty 
and excessive freedom in assemblies”. Plutarch (Pericles, 7) says 
that Ephialtes “poured out for the citizens, to use the words of Plato,2% 
too much undiluted freedom, by which the people was rendered unruly, 
just like a horse, and, as the comic poets say, ‘no longer had the pa- 
tience to obey the rein’”. ‘When a popular state’, he says (Of the 
Three Sorts of Government, 3), “breaks forth into disobedience and 
leveling, it runs into anarchy and immeasurable liberty”’. 


22 Cited by Janet, Edit. of Esprit, Books I-V, p. 311; Laboulaye, CEuvres, note on 
Esprit, VII, 2, § 6; Dedieu, M., p. 44. The Esprit, VIII, 2, § 2, is an abridged para- 
phrase of a portion of the Republic, VII, p. 562. 

23 He refers to the passage from the Republic, VIII, p. 562, cited above. 
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a. Caused by Victory. 

Esprit, VIII, 4, § 1. Les grand succés, surtout ceux aux- 
quels le peuple contribue beaucoup, lui donne un tel orgueil, 
qu’il n’est plus possible de le conduire. 

* * * 


Cleon notes (Thucydides, III, 39) that “such states as come to un- 
expected prosperity most fully and most suddenly do turn to inso- 
lence”. “Victory”, observes Plato (Laws, I, p. 641), “sometimes pro- 
duces forgetfulness of education, for many have grown insolent from 
victory in war, and this insolence has engendered in them innumerable 
evils; and many a victory has been and will be suicidal for the victors”. 
Aristotle (Pol., II, 12, p. 1274a) points out that “the people [of 
Athens] having been instrumental in gaining the empire of the sea 
in the Persian War, began to get a notion of itself and followed worth- 
less demagogues, whom the better class opposed”. In another passage 
(ibid., V, 4, p. 1304a), which has been cited by Montesquieu (Esprit, 
VIII, 4, § 1), he says: “The victory of Salamis, which was gained by 
the common people who served in the fleet and won for the Athenians 
the empire due to command of the sea, strengthened the democracy”. 
He adduces other instances?* tending to show that “those who have 
secured power to the state...are apt to cause revolutions’. Iso- 
crates (VIII, 102-03) thinks that the acquisition of the sovereignty 
of the seas was fatal to the Athenians: “because of the arrogance 
which was bred in them by that power, they speedily lost the supre- 
macy both on land and sea... They conceived that they were licensed 
to do whatever they pleased and so were plunged into great confu- 
sion”. Plutarch offers several other examples of the same type: 
“TAfter Marathon the people] thought nothing too good for them- 
selves, and were therefore vexed with those who towered above the 
multitude in name and reputation” (Aristides, 7). ‘‘[After the defeat 
of the Gauls by the Romans] the greatest of [the] civil contests [of 
Camillus] yet remained and it was harder to wage it now against a 
people which had come back flushed with victory, and bent on electing 
a plebeian consul, contrary to the established law” (Camillus, 42). 


b. Abetted by Demagogues. 

Esprit, VIII, 2, § 4. Le peuple tombe dans ce malheur[i. 
e., égalité extréme] lorsque ceux a qui il se confie, voulant 
cacher leur propre corruption, cherchent 4 le corrompre. Pour 


24M. (loc. cit.) has cited that of Syracuse. 
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qu’il ne voie pas leur ambition, ils ne lui parlent que de sa 
grandeur. 
* bd * 


Aristophanes heaps abuse upon the corrupt leaders of the people 
(Knights, 191 ff.): 


“To be a Demos-leader is not now 
For lettered men, nor yet for honest men, 
But for the base and ignorant”.2?5 


The Herald of Thebes in the Suppliants of Euripides (328 ff.) likewise 
excoriates the leaders of the Demos: 


“Realm-ruining in the wise man’s sight is this, 
When the vile tonguester getteth himself a name 
By wooing mobs, who heretofore was naught’’.26 


Flach?27 thinks that Montesquieu may have had Plato’s attitude in mind: 
throughout the Republic Plato “‘poursuit les corrupteurs du peuple 
d'une implacable haine’.?8 Aristotle (Pol., IV, 4, p. 1292a) adopts 
a similar attitude: “In democracies which are subject to the law, the 
best citizens hold the first place, and there are no demagogues; but 
where the laws are not supreme, there demagogues spring up... The 
demagogues make the decrees of the people override the laws, by re- 
ferring all things to the popular assembly”. “Revolutions in demo- 
cracies”, he says (ibid., V, 5, p. 1304b), ‘“‘are generally caused by the 
intemperance of demagogues’’, and he cites numerous examples. Iso- 
crates devotes much of his eighth oration to the condemnation of the 
demagogic flatterers of the people. “If the people are corrupt”, says 
Polybius (VI, 57), “the populace will be responsible when...they are 
puffed up by the flattery of those who aspire to office”. In his ha- 
rangue to the people the consul Quintius denounces those who wil- 
fully mislead them (Livy, III, 67): “Perhaps you imagine that it is out 
of regard to your individual interests that...these artful flatterers of 
the commons. ..excite and stimulate your passions. When they have 
once raised you to a ferment, the consequence to them is either honor 
or profit”. Livy notes elsewhere (XXIV, 25) that “in general there 
are not wanting agents disposed to foment [the] passions [of the 
populace], who, working on minds which delight in cruelty. ..exas- 
perate them to acts of blood and slaughter”. In Plutarch’s Banquet 


25 Cf. his denunciation of Hyperbolus: Peace, 682; Clouds, 623 ff., 876 ff.; Wasps, 
1007 ff.; Acharnians, 846; Frogs, 569-70. 

26 Cf, ibid., 240 ff., 412 ff.; Hippolitus, 988. 

27 Revue politique et littéretre, 1909, p, 6. 

28 Cf. particularly Rep., VII, pp. 562, 565. 
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of the Seven Wise Men, 11, Chilo considers that government best 
“where the subjects minded the law most and the orators least”. 


c. Leads to Tyranny. - 

Esprit, VIII, 2, § 6. [In a state of excessive equality] les 
suffrages se [donneront] pour de I’argent. On ne peut donner 
beaucoup au peuple, sans retirer encore plus de lui... Il se 
forme de petits tyrans qui ont tous les vices d’un seul. Bien- 
tot. ..un seul tyran se léve. 

* * * 

The passage from extreme equality to some form of tyranny has 
been variously described. 

In the debate following the assassination of the Pseudo-Smerdis 
(Herodotus, III, 82), Megabyzus, the advocate of the oligarchical 
form of government notes that “the rule of the commonalty must of 
necessity engender evil-mindedness; and when evil-mindedness in pub- 
lic matters is engendered...they that would do evil to the common- 
wealth conspire together to do it. This continues till some one rises 
to champion the people’s cause and makes an end of such evil-doing.. . 
He is made their monarch”. Janet2® points out an analogue in Plato’s 
Republic, VIII, p. 564: “The people whose property is taken from them 
are compelled to defend themselves before the people as they best 
can...the sting of the drones torments them and breeds revolution in 
them... The people have a champion” [Then Plato indicates the steps 
by which from protector he becomes a tyrant]. “History shows’, says 
Aristotle (Pol., V, 10, p. 1310b), “that almost all tyrants have been 
demagogues who gained the favor of the people by their accusations 
of the notables”.2® He is not as dogmatic indeed as Plato, whom he 
cirticizes for affirming that the democracy must become a tyranny; it 
is quite as apt to become an oligarchy (ibid., V, 12, p. 1316a). At the 
end of the cycle of governments postulated by Polybius (VI, 6) “mob- 
rule will give rise again to the establishment of a master and monarch”. 


4. Distributions to People. 

Esprit, V, 8, § 9... Les distributions faites au peuple ont de 
pernicieux effets dans la démocratie... [Elles] font perdre 
lesprit de citoyen. 

29 Histoire de la science politique, Il, p. 342. 
30 He notes however (ibid., V, 5, p. 1305a) that the transition from extreme democracy 
to tyranny was more prevalent formerly than in his own day, chiefly because the orators 


of his own time were not military men. M. makes the same generalization in the Esprit, 
VII, 2, § 8, without however indicating that the statement is to be found in Aristotle. 
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* * * 


In Greece the bounties extended to the poor by the wealthy were 
“a sort of title to hold wealth in security and without molestation” .?! 
At Rome too, to quote the expressive phrase of Dureau de la Malle: 
“On jetait du pain au peuple comme le gateau dans la gueule de Cer- 
bére pour l’empécher de mordre’”’. 


Aristotle denounces the practice in no uncertain terms (Pol., VI, 
5, p. 1320a): “When there are revenues the demagogues should not 
be allowed after their manner to distribute the surplus: the poor are 
always receiving and always wanting more and more, for such help is 
like water poured into a leaky cask”. Demosthenes (I, 19) chides 
the Athenians because, having the money to pay for sorely needed 
troops, they squander it on distributions for festivals. In the Third 
Olynthiac (III, 31-32) he says: “You, the people, enervated, are be- 
come as underlings and hangers-on, happy if [your leaders] dole you 
out show-money or send you paltry beeves... They, cooping you up 
in the city, lead you to your pleasures, and make you tame and sub- 
missive to their hands. It is impossible, I say, to have a high and 
noble spirit, while you are engaged in paltry and mean employments”. 
Cicero (De Off., II, 17) considers that “the whole system of public 
benefactions is radically wrong”’.2? In Pro Sestio, 48, discussing 
Caius Gracchus’ law anent distributions, he remarks that “the better 
class was opposed to it... because they foresaw that the people would 
lose their taste for work and would become idle”. “You should see 
to it”, says the author of the second letter to Caesar attributed to Sal- 
lust, “that the people, who are corrupted by largesses and distribu- 
tions of wheat, have occupations that will deprive it of the leisure to 
cause public misfortune”. In his Political Precepts, 29, Plutarch 
affirms that “he...who said, the people were first overthrown by him 
who first bestowed largesses on them, very well understood that the 
multitude lose their strength, being rendered weaker by receiving”. 


B. Corruption of Aristocracy. 
1. Extreme Inequality. 
Esprit, V, 8, § 5. Il y a deux sources principales de désor- 


31 Mahaffy, Greek World Under Roman Sway, p. 263: cf. Guiraud, Etudes économiques 
sur Vantiquité, p. 65. 

32 Economie politique des Romains, Il, p. 309. Cf. Lucan, Pharsalia, Il, 56 £f.: “Hunger 
alone makes cities free; and when men in power feed the. idle mob, they buy subservience; 
a starving people is incapable of fear”. 

33 He would make an exception only in case of dire need (De Off., II, 18). 
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dres dans les Etats aristocratiques: l’inégalité extréme entre 
ceux qui gouvernent et ceux qui sont gouvernés; et la méme 


inégalité entre les différents membres du corps qui eqpreme. 
* * * 


This is the distinction established by Aristotle (Pol., V, 1, p. 
1302a): “In oligarchies there is the double danger of the oligarchs 
falling out among themselves and also with the people”. The same 
point is made in the Politics, V, 6, p. 1305b.. 


a. Between Ruling Class and People. 
Esprit, V, 8, § 5... L’inégalité extréme entre ceux qui gou- 
vernent et ceux qui sont gouvernés. 
* * * ‘ 


As one of the causes of revolutions in oligarchies Aristotle (Pol., 
V, 6, p. 1305a) cites the case ‘when the oligarchs oppress the people, 
for then anybody is good enough to be their champion”. “In oligarchies 
the masses make revolution under the idea that they are unjustly 
treated” (ibid., V,.3, p. 1313b). “It is manifest now to all”, says 
Lysias (XXV, 27), “that the unjust acts of rulers in an oligarchy pro- 
duce democracy” [he refers to the tyrannical sway of the Thirty in 
Athens]. 

I have already (pp. 93-94) discussed the injunction laid upon the 
aristocracy to protect the interests of the people by entrusting some 
measure of power to them and by refraining from injustice. 


b. Between Members of Ruling Class. 
Esprit, V, 8, § 5... [L’inégalité extréme] entre les diffé- 
rents membres du corps qui gouverne. 
* k  * 

“In an oligarchy”, says Darius (Herodotus, III, 82), “each one 
wishing to be chief of all and to make his counsels prevail, violent 
enmity is the outcome, enmity brings faction and faction bloodshed”. 
Thucydides (VIII, 89) notes @ propos of the personal ambitions of the 
Four Hundred that “most of them eagerly pursued the sort of methods 
by which an oligarchy is most sure to come to ruin, for all demand 
forthwith, not equality, but that he shall be quite the first himself”. 
There are several references to the same idea in Aristotle. “When 
the government [of an oligarchy] is very exclusive”, he says (Pol., 
V, 6, p. 1305b), “the revolution is brought about by persons of the 
wealthy class who are excluded... [He cites copious examples] For 
oligarchies change whenever any attempt is made to narrow them; for 
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those who desire equal rights are compelled to call in the people”. 
“An oligarchy which is at unity with itself is not easily destroyed from 
within” (ibid., V, 6, p. 1306a). Demosthenes (XX, 107) likewise ob- 
serves that “‘oligarchical states are kept in harmony by all who are at 
the head of affairs being on an equality”. 


. 


2. Extremes of Poverty and Wealth. 

Esprit, V, 8, § 19. Deux choses sont pernicieuses dans I’aris- 
tocratie: la pauvreté extréme des nobles, et leurs richesses 
exorbitantes. 

* * * *, 


“When oligarchs waste their private property by extravagant liv- 
ing”, says Aristotle (Pol., V, 6, p. 1306a), “they want to innovate and 
either try to make themselves tyrants...or install some one else in 
the tyranny... It is a principle common to democracy, oligarchy and 
every other form of government not to allow the disproportionate in- 
crease of any citizen... Especially should the laws provide against 
any one having too much power, whether derived from friends or 
money”. 


3. Arbitrary Power of Nobles. 

Esprit, VIII, 5, § 1. L’aristocratie se corrompt lorsque le 
pouvoir des nobles devient arbitraire. 

§ 2. Quand les familles régnantes observent les lois, c’est 
une monarchie qui a plusieurs monarques;...presque tous 
ces monarques sont liés par les lois. Mais quand elles ne les 
observent pas, c’est un Etat despotique qui a plusieurs despo- 
tes. 


* * * 


One is reminded of Aristotle’s description of the manner in which 
the oligarchy is transformed into a monarchy (Pol., IV, 6, p. 1293a) : 
“The first species of oligarchy is...when the generality of the state 
are men of moderate and not too large property...and, as they are a 
numerous body, it necessarily follows that the supreme power must be 
in the laws, and not in men. But if the men of property in the state 
are but few and their property is large...those who have power will 
think that they have a right to lord it over the others...and as they are 
not powerful enough to govern without law, they will make a law for 
that purpose. And if those few who have large fortunes should acquire 
still greater power. ..they extend still further their oppression; a mon- 
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archical dynasty will directly succeed wherein men will be supreme, 
and not the law”. 


4. Family Feuds. 

Esprit, V, 8, § 22. Les différends des nobles doivent étre 
promptement décidés; sans cela les contestations entre les per- 
sonnes deviennent des contestations entre les familles. Des 
arbitres peuvent terminer les procés, ou les empécher de 
naitre. 

* * % 


Aristotle (Pol., V, 4, p. 1303b) points out that “the Syracusan 
constitution was once changed by a love-quarrel of two young men, 
who were in the government... They...drew the members of the rul- 
ing class into their quarrel and so split all the people into portions. 
We learn from this story that we should be on our guard against the 
beginnings of such evils, and should put an end to the quarrels of 
chiefs and mighty men... In general, when the notables quarrel, the 
whole city is involved”. “The ruler should endeavor...by help of the 
laws to control the contentions and quarrels of the notables, and to 
prevent those who have not hitherto taken part in them from catching 
the spirit of contention” (ibid., V, 8, p. 1308a). 


C. Corruption of Monarchy. 
* * * 

Montesquieu’s disquisition on the corruption of the monarchy is 
in the main a rather thinly veiled presentation of French conditions, 
with particular reference to the era of Louis XIV.34 A few of his re- 
marks are more general in nature: following are some possible classi- 
cal analogues. 


1. Severity of Monarch. 
Esprit, VU, 7, § 3. [Le principe de la monarchie] se cor- 
rompt lorsque le prince change sa justice en sévérité. 
* * * 


Montesquieu (Esprit, VIII, 7, § 3) cites the examples of the Ro- 
man emperors and in particular that of Commodus; of course the list 
could be extended ad infinitum. It is sufficiently obvious that “fear is 
a motive that has caused conspiracies as well in monarchies as in more 
popular forms of government” (Aristotle, Pol., V, 10, p. 1311b). 


34 Cf. Esprit, VII, 6, § 1, § 4; 7, §1, § 2, § 4; 9, § 1. 
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2. Exclusive Assumption of Power by Monarch. 
Esprit, VIII, 6, § 2... La cause de la’ corruption de presque 
toutes les monarchies. ..[c’est que] les princes [veulent] gou- 
verner tout immédiatement par eux-mémes. 


* * * 


“Cyrus knew”, says Xenophon (Cyropaedia, VIII, 1, § 13), “that 
for him to be constantly engaged in giving his personal attention to his 
manifold possessions would leave him with no time to care for the 
welfare of his whole realm”. The same point is made by Aristotle 
(Pol., II, 16, p. 1287b) : “It is by no means easy for one man to super- 
intend many things; he will have to appoint a number of subordi- 
nates... It is the practice of kings to make to themselves many eyes 
and ears and hands and feet”. He considers the tendency to arbitrary 
government by kings as one of®the most pertinent causes of the mon- 
archy’s decay (Pol., V, 10, p. 1313a): “Kingly rule is. ..destroyed 
when the kings attempt to administer the state too much after the 
fashion of a tyranny and to extend their authority contrary to the law”. 


3. Insults to Subjects. 

Esprit, XII, 28, § 1... Une raillerie piquante leur [i. e., 
aux rois] est bien moins permise qu’au dernier de leurs su- 
jets. 

§ 2. Encore moins doivent-ils faire 4 un de leurs sujets une 
insulte marquée. 


* * 

Montesquieu (Esprit, XII, 28, § 6) has given sundry examples of 
the fatal effects of this type of injustice, among others that of Chaerea 
(cf. Seneca, De Constantia Sapientis, 8). Other instances readily sug- 
gest themselves.®5 

“To me”, says Cyrus (Xenophon, Cyropaedia, V, 5, § 11), “it 
seems a serious error for a ruler to be angry with all of his subjects 
at the same time; for as a matter of course, threatening many makes 
many enemies and. . inspires them all with a common sense of wrong”. 
Aristotle (Pol., V, 10, p. 1311a) notes that “subjects attack their 
sovereigns out of fear or contempt, or because they have been un- 
justly treated by them. And of injustice, the most common form is 
insult... Attacks are made against their lives...where the sense of 
35 Astyages (Herodotus, I, 119 ff.); the Pisistratidae (Aristotle, Pol., V, 10, p. 1311a); 
Periander of Corinth (Maximus of Tyre, Diss., VIII, Taylor, I, p. 82); Dionysius the 


Younger (Alian, Var. Hist., IX, 8; Victorianus (Trebellius Pollio, Thirty Tyrants, 6); 
Carinus (Eutropius, Breviarium, IX, 19-20), etc. 
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insult is the motive. Any sort of insult (and there are many) may 
stir up anger... Many conspiracies have originated in shameful at- 
tempts made by sovereigns on the persons of their subjects”. Young 
King Nicocles says, in the speech composed for him by Isocrates (III, 
36): “Since I realized that all men are most jealous for their wives 
and children, being above all quick to resent offenses against them, 
and that wantonness in these relations is responsible for the greatest 
evils,... I...strictly avoided all these grounds of offense”. 


4. Honors Unjustly Bestowed. 
Esprit, VIII, 7, § 2. [Le principe de la monarchie] se cor- 
rompt. . .lorsque l’honneur a été mis en contradiction avec les 
-honneurs, et que I’on peut étre 4 la fois couvert d’infamie et 
de dignités. 
* * * 

Montesquieu (Esprit, VIII, 7, § 2, note) chooses his examples 
from the Empire: the rewards bestowed upon informers by Tiberius 
(Dio Cassius, LVIII, 14); the triumphal honors granted to Petronius 
Turpilianus, Cocceius Nerva, and Tigellinus by Nero (Tacitus, Ann., 
XV, 72); the aversion of military officers to warfare because of the 
wholesale distribution of honors of this type (Tacitus, Ann., XIII, 53). 


III. Preservation of the Various Types of Government. 

A.. Preservation of Principes. 

Esprit, VIII, 11, § 1. Lorsque les principes du gouverne- 
ment sont une fois corrompues, les meilleures lois deviennent 
mauvaises et se tournent contre 1’Etat; lorsque les principes 
en-sont sains, les mauvaises ont l’effet des bonnes; la force 
du principe entraine tout. 

' § 7. Il y a peu de lois qui ne soient bonnes, lorsque |’Etat 
n’a point perdu ses principes. 
* * * 

There are several classical analogues for the position that ad- 
herence to the spirit of the government will be helpful in maintaining 
stability; but these statements are general in character and lack the 
dogmatic formalism of Montesquieu’s position. 

The author of the Athenian Republic, attributed to Xenophon, 
notes (I, 4) that “the Athenians invariably give greater advantage to 
the bad, the poor and the plebeians, than to the good; and this cir- 
cumstance, though it has excited the wonder of many, still proves in- 
contestably their desire to preserve the spirit of a democratical gov- 
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ernment... Such institutions will not produce the best system of gov: 
ernment, but they are decidedly calculated to preserve the democ- 
racy”. Aristotle (Pol., VI, 5, p. 1320a) thinks “that the legislator 
should endeavor to have a firm foundation according to the principles 
already laid down concerning the preservation and the destruction of 
states”. But he is not so devoutly attached to the principes of gov- 
ernment as is Montesquieu (ibid.) : “The legislator must not think the 
truly democratical or oligarchical measure to be that which will give 
the greatest amount of democracy or oligarchy, but that which will 
make them last longer’. 


B. Preservation of Democracy. 
1. Effect of Oath. 
Esprit, VIII, 13, Title. [Bon] effet du serment chez un peu- 


ple vertueux. 
* * * 


Though poetical and rhetorical affirmations of the sacred nature 
of an oath were common enough among the Greeks,?® they bore the 
repute quite generally of being excessively inclined to perjury.37 It is 
evident from the examples that Montesquieu chooses to illustrate his 
text (Esprit, VIII, 13, § 3-5)38 that he had in mind the Romans, “le 
peuple du monde le plus religieux sur le serment’’.29 


2. Democracy Should be Small. 

Esprit, VIII, 16, § 1. Il est de la nature d’une république 
qu’elle n’ait qu’un petit territoire; sans cela elle ne peut guére 
subsister. Dans une grande république, il y a. ..peu de modé- 
ration dans les esprits... Les intéréts se particularisent. 

; * * * 


Montesquieu observes (Esprit, VIII, 16, § 4) that “ce fut l’esprit 


36 Cf, Herodotus, VI, 86; Euripides, Hippolytus, 1024; Lysias, III, 1; Andocides, Of the 
Mysteries, 31; Isocrates, I, 13; Demosthenes, XXIII, 67-68; LIX, 10. 

87In the Laws, XII, p. 948 (cited by M., Esprit, XIX, 22, § 1), Plato says of his con- 
temporaries: “It is a dreadful thing to know, when many law-suits are going on in a 
state, that almost half the people who are in the habit of meeting one another are per- 
jured”, Cf. Glotz, Etudes sur Pantiquité grecque, pp. 176-79; Vinogradoff, Outlines of 
Historical Jurisprudence, Il, p. 196. 

38 The reference in § 5 to the alleged proposal of the Roman people to withdraw from 
Rome to Sicily, following the disasters of the second Punic War, is a distortion of Livy’s 
text (XXII, 53): it was not the Roman people but a party of young nobles who pro- 
posed to desert Rome (cf. Laboulaye, Guvres, note on Esprit, VIII, 13, § 5). 

39 Considérations, Chap. I, § 8. Cf. Polybius, VI, 56; Cicero, De Off., UI, 29; Livy, I, 
21; Il, 32; XXI, 7; Aulus Gellius, VII, 18; Seneca, De Ben., III, 37. — The Romans 
later degenerated in this respect as in so many others: cf. Quintilian, Ins#. Orat., V, 6; 
Juvenal, Sat., XIII, Tertullian, Apol., 28. 
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des républiques grecques de se contenter de leurs terres”. Plato (Rep., 
IV, p. 423) would allow the state to increase “so far as is consistent 
with unity; that, I think, is the proper limit”. Barthélemy-St. Hilaire4° 
cites as a parallel the statement in Aristotle’s Politics (VII, 4, p. 
1326b) that “the most natural limit of the population of a state is said 
to be the largest number which suffices for the purposes of life, and 
can be easily surveyed”.41 Says Isocrates (VII, 13): “Success does 
not visit and abide with those who have built around themselves the 
finest and strongest walls, nor with those who have collected the great- 
est population in one place, but rather with those who most nobly and 
wisely govern the state”. Lucan (Pharsalia, 1, 71-72) considers that 
the Roman Republic was doomed by its very immensity: “It was the 
grievous collapse of excessive weight, and Rome unable to support her 
greatness”. Tacitus remarks (Hist., II, 38) that ‘in our humble days, 
equality was easily maintained; but when the whole world had been 
subdued, and the destruction of rival kings and cities opened up to 
men’s desires the secure possession of wealth, then first blazed forth 
the contests between Patricians and Plebeians’”. Florus (III, 12) won- 
ders whether it would not have been wiser for the Roman people to 
have contented itself with only Sicily and Africa, “or to even dispense 
with these, having dominion over Italy alone, rather than to increase 
to the point of being oppressed by her own strength”. “In cases where 
a democracy has flourished anywhere”, says Dio Cassius (XLIV, 2), 
“jt has névertheless reached its prime during a short period when the 
people had neither size nor strength that abuses should spring up 
among them... For a [large] city to practice moderation under a de- 
mocracy is impossible”. “It is impossible for an unadulterated democ- 
racy that has grown to acquire domains of such vast size to have the 
faculty of moderation... They would certainly some day have been 
either enslaved or ruined” (ibid., XLVII, 39). 


C. Preservation of Aristocracy. 
1. Perils and Fatigues of Command Should Be Stressed. 
Esprit, VIII, 5, § 6. Une aristocratie peut maintenir la force 
de son principe si les lois sont telles qu’elles fassent plus 
sentir aux nobles les périls et les fatigues du commandement 
que ses délices. 
40 Trans. of Aristotle’s Politics, note on IV (7), 4, § 3. 
41 Aristotle observes however (Pol., IV, 6, p. 1293a) that the growth of the city-state 


in his day has brought on the democracy “through the great preponderance of the multi- 
tude”. Cf, ibid., III, 15, p. 1286b; IV, 13, p. 1297b. 


293 


* * * 


The principle involved, it would seem, would apply equally well 
to any type of polity. Isocrates notes that this laudable policy pre- 
vailed during the era of “our forefathers”, who “made of the offices, 
not prizes to fight for or to tempt ambition, but responsibilities. . . 
comparable to the liturgies which are burdensome to those to whom 
they are assigned, although conferring upon them a kind of distinction” 
(XII, 145). 


2. External Danger Should Be Stressed. 
Esprit, VII, 5, § 6. Une aristocratie peut maintenir la force 
de son principe. ..si l’Etat est dans une telle situation qu’il y 
ait quelque chose a redouter. 
* * & 

Here also there seems to be no reason for restricting to the aris- 
tocracy the application of the idea involved: that fear of external dan- 
ger serves to keep a nation alert and vigorous. 

The concept was common enough in antiquity: “La crainte des 
Perses”, says Montesquieu (Esprit, VIII, 5, § 7), “maintint les lois 
chez les Grecs. Carthage et Rome s’intimidérent l'une l’autre et s’af- 
fermirent”. Plato (Laws, III, p. 698) observes that “the vastness of 
the Persian armament [that invaded Greece in 490] caused a helpless 
terror, which made us more and more the servants of our rulers and of 
the laws, and for all these reasons an exceeding harmony prevailed 
among us”. Aristotle (Pol., V, 8, p. 1308a)4? points out that “consti- 
tutions are preserved when their destroyers are near, for the fear of 
them makes the government keep in hand the constitution. Wherefore 
the ruler who has a care of the constitution should invent terrors and 
bring distant dangers near, in order that the citizens may be on their 
guard, and like sentinels in a night-watch, never relax their attention”. 
Montesquieu (Esprit, VIII, 5, § 7, note) cites Justin (VI, 9), who at- 
tributes the extinction of virtue at Athens to the death of Epaminon- 
das.48 — A favorite example, often cited in this connection, was that 
of Rome during the period of the Punic Wars: the menace of a for- 
midable foe kept the state virtuous.44 
42 Cited by Barthélemy-St. Hilaire, Trans. of Aristotle’s Politics, note on VIII (5), 7, § 5. 
43 The citation is not particularly appropriate. As M. himself remarks, there was no idea 
of fear serving as a stimulus; what was involved was the fact that while Epaminondas 
was alive he stirred the Athenians to emulation. 


44 Cf. Sallust, Bell. Jug., 41; Velleius Paterculus, II, 1; Florus, III, 13; Plutarch, Marcus 
Cato, 27; Dio Cassius, IX, 31; Augustine, De Civ. Dei, I, 30. 
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3. Display of Public Wealth. 

Esprit, V, 8, § 10. Si l’on ne distribue point les revenus 
au peuple, il faut lui faire voir qu’ils sont bien administrés: 
les lui montrer, c’est, en quelque maniére, l’en faire jouir. 

* * * 


Discussing the oligarchy Aristotle notes (Pol., VI, 7, p. 1321a) 
that “it is fitting. ..that the magistrates on entering office should offer 
magnificent sacrifices or erect some public edifice, and then the people 
who participate in the entertainments and see the city decorated with 
votive offerings and buildings, will not desire an alteration in the gov- 
ernment”. Montesquieu (Esprit, V, 8, § 10) refers in this connection 
to the spoils that were borne in the Roman triumphs (cf. Livy, III, 29; 
XXXIV, 52; XLV, 39; Plutarch, Flamininus, 14; 4milius Paulus, 32, 
Dio Cassius, XLIII, 19, etc.) and the public treasure in the Temple of 
Saturn (cf. p. 169). 


4. Distributions to People. 
Esprit, V, 8, § 9. C’est une maxime fondamentale [que]... 
les distributions faites au peuple ont de [bons effets] dans le 
gouvernement aristocratique. [Elles] raménent [a l’esprit de 
citoyen]. 
% * * 

In this connection Montesquieu (Esprit, V, 8, § 8) cites a passage 
from Strabo (XIV, 2, § 5). Commending Rhodes as an excellent aris- 
tocracy Strabo observes that “the Rhodians are concerned for the 
people in general, although their reign is not democratic; still, they 
wish to take care of their multitude of poor people. Accordingly, the 
people are supported with provisions and the needy are supported by 
the well-to-do, by a certain ancestral custom; and there are certain 
liturgies that supply provisions, so that at the same time the poor man 
receives his sustenance and the city does not run short of useful -men, 
and in particular for the manning of their fleets”. 


D. Preservation of Monarchy: Monarchy Shouid Be of Average 
Size. 

Esprit, VIII, 17, § 1. Un Etat monarchique doit étre d’une 
grandeur médiocre. S’il étoit petit, il se formeroit en répub- 
lique; s’il étoit fort étendu, les principaux de |’Etat. . .pour- 
roient cesser d’obéir. 

* * * 
Montesquieu has considered the advisability of restricting the ter- 


ritory of a monarchy to its natural boundaries in connection with the 
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military policy of the state; 1 have already discussed the matter (p. 
150). 


E. Preservation of Despotism. 

Esprit, VIII, 19, § 1. 1 faut que la promptitude des résolu- 
tions supplée a la distance des lieux ot elles sont envoyées; 
que la crainte empéche la négligence du gouverneur ou du 
magistrat éloigné; que la loi soit dans une seule téte; et qu’elle 
change sans cesse, comme les accidents, qui se multiplient 
toujours dans |’Etat, a proportion de sa grandeur. 

10, § 1. [Le despotisme] ne se maintient...que quand des 
circonstances tirées du climat, de la religion, de la situation 
et du génie du peuple, le forcent 4 suivre quelque ordre... 
Sa férocité reste; elle est pour quelque temps apprivoisée. 

* * * 

Montesquieu’s suggestions for the preservation of the despotism 
include a recapitulation of some of its features, specifically the incul- 
cation of fear and the absorption of law in one personality, plus the 
rather pointless statement that the government must change con- 
tinually, plus the proviso that action must be prompt. Of course the 
latter policy does not pertain specifically or even chiefly to any one 
type of government; I have already indicated that the promptness of 
execution of the monarchy as compared with the republic prepossessed 
the ancients in its favor (p. 102 ff.). 

But Montesquieu flatly contradicts himself by asserting that the 
despotism is maintained when, assuming the semblance of an orderly 
monarchy, it abandons for the time at least the coércive effects of fear. 
One is reminded of Aristotle’s injunctions to the tyrant in the Politics, 
V, 11. Aristotle indicates two ways of maintaining the tyranny. The 
first consists of eliminating worthy citizens, keeping the people in 
poverty, setting his friends one against the other; the second involves 
making the government “nearly kingly” (p. 1315a). By treating his 
subjects with deference, by worshiping the gods, by honoring the 
worthy, the tyrant will “inspire those who approach him with venera- 
tion and not fear” (p. 1314b). But of course Aristotle’s benevolent 
or at least diplomatic tyrant is not impelled by any consideration of 
“circonstances tirées du climat, de la religion, de la situation et du 
génie du peuple”; he is simply a wily diplomat who of his own free 
will and accord grants certain concessions to the people in order to 
keep his power secure. 
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PART III 


RECAPITULATION 


In the foregoing pages the political doctrine of the Esprit has been 
presented against the background of ancient theory and practice. The 
present recapitulation constitutes an outline, with references to the 
preceding discussion, of Montesquieu’s political system insofar as it 
corresponds to the institutions and the writings of the ancient. 


* * * 


CLIMATE 


The statement has been made rather frequently that Montesquieu 
drew the inspiration for his theory of climate from the ancients (p. 
27). To be sure, it would be futile to seek in antiquity, as does Poehl- 
mann (pp. 27-28), a counterpart to Montesquieu’s disquisition or rather 
disquisitions on the physiological functioning of climate; but the idea 
that climate fashions and modifies the moral as well as the physical 
characteristics of men was tolerably widespread in antiquity (pp. 28- 
30). There are analogues for other tenets of Montesquieu’s system: 
that climate affects political institutions (pp. 30-31), that laws should 
be based on climate (p. 31), and that conversely the effects of climate 
may be more or less neutralized by laws (pp. 31-32). As we have ob- 
served (pp. 14-15), Montesquieu does not attribute all things to cli- 
mate: he might have found precedents for his position in Cicero and 
Strabo (pp. 32-33). 


In the classical analogues that have been pointed out, the effect 
of climate is stated in the main as a fact, and generally as a rather 
evident fact not meriting undue comment. Montesquieu’s treatment 
of the problem differs from that to be found in the writings of the 
ancients chiefly in that he elaborates his remarks on climate into a 
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definite system,! a species of yard-stick which he then applies to a 


number of specific cases.” 
* * *& 


TOPOGRAPHY 


The effects of topography upon the moral traits and political in- 
stitutions of men were recognized in antiquity, though, as in the case 
of climate, pronouncements on the subject generally take the form of 
isolated remarks far removed from any pretense to systematization. 
They coincide with Montesquieu’s system specifically in the following 
tenets: Topography has certain moral effects: fertility of terrain has 
a tendency to create a love of peace (pp. 34-35) whereas the inhabi- 
tants of barren countries are apt to be sober, industrious, and warlike 
(pp. 35-36). There are also political effects involved. The inhabi- 
tants of fertile countries tend to become politically subservient (pp. 
36-37) ; in fact in certain cases fertility may lead to destruction (p 37). 
On the other hand inhabitants of barren countries tend to conserve 
their political freedom (pp. 38-39), as do the inhabitants of islands 
(p. 39). Reclaimed lands, which set a premium upon industry, like- 
wise call for a moderate form of government (p. 39). 


It is obvious then that the fundamental bases of Montesquieu’s 
discussion were by no means unknown to the ancients. The chief 
advance that he marks in respect to ancient speculation on this score 
is his wider application of the concept? and the copious examples he 


gives of its functioning.* 
* * ® 


1 Though M. was obviously not a pioneer in his consideration of the political effects of 
climate, it is quite generally conceded that he was the first to°’make a definite system 
of the concept. To be sure Fournol (Bodin, Prédécesseur de M., p. 118) and Vian 
(Histoire de M., p. 211) reserve that honor for Bodin, who discusses climate rather ex- 
tensively in the fifth book of his République. But Bodin’s disjointed remarks, tinged 
with mysticism, hardly constitute a system: cf. Jameson, M. et lesclavage, p. 249; Levi- 
Malvano, M. e Machiavelli, p. 34; Dedieu, M., p. 210 ff.; Michel, Die anthropogeo- 
graphischen Anschauungen M.s, p. 22; Dodds, Les Récits de voyages, p. 54. — As 
Braunschvig (L’Abbé Du Bos, rénovateur de la critique au 18e siécle, p. 55) points out, 
the Abbé Du Bos was the first to establish a definite “system” of climatic influence in 
the field of literary criticism. 

2India (Esprit, XIV, 3, § 1; 5, § 1, § 3); Siam (XIV, 5, § 1); China (XIV, 5, 
§ 3; 8, § 1); England (XIV, 13). 

So as to include the problem of irrigation (Esprit, XVIII, 7, § 1); the number of in- 
habitants in relation to their mode of subsistence (XVIII, 10); the distinction between 
savages and barbarians (XVIII, 11), etc. 

4 Poland (XVIII, 3, § 6); China (XVIII, 6, § 2-3); Persia (XVIII, 7, § 1); America 
(XVII, 9, § 1); Siberia (XVIII, 11, § 1); Arabs (XVIII, 19, § 1); Tartars 
(XVIII, 19, § 2-4), etc. 
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LAW 


Montesquieu has attempted to combine two contrasting toncep- 
tions of law. He identifies law with reason and considers it funda- 
mentally identical with the laws that govern the universe. But when 
he discusses positive law he merely does homage en passant to the 
idea that law is an eternal entity by the rather anodyne statement that 
the rapports underlying all laws are eternal. In his discussion of the 
origin of positive law and in his discussion throughout the Esprit of 
legal enactments of whatever age and clime, Montesquieu obviously 
considers law as something man-made, the product of circumstances 
and environment. 


Certainly the identification of law with the reason that governs 
the worid and the implication that law is an eternal entity, transcend- 
ing the mortal creatures that it governs, was general enough in anti- 
' quity (pp. 41-43)... Montesquieu has this aspect of law in mind in 
analyzing the natural laws that govern men: these natural laws are 
conceived of as eternal, never-changing, as much so indeed as those 
which govern the material world and even God (p. 43). As man in 
a state of nature has rather the ability to know than any definite 
knowledge (p. 44), the natural laws will not represent acquisitions on 
man’s part but will be inherent in his very nature. Belief in God is 
not the first of the natural laws (pp. 44-45) ; Montesquieu adopts the 
following order: 1) self-preservation; 2) the search for food; 3) the 
sexual instinct; 4) the social instinct. A striking parallel to Montes- 
quieu’s scheme is that offered by a passage of Lucretius’ De Rerum 
Natura (pp. 45-46), though there are other ancient analogues (pp. 46- 
47). 

When Montesquieu turns to positive law he first does obeisance 
to Plato’s Ideas in the assertion that “il faut...avouer des rapports 
d’équité antérieurs 4 la loi positive qui les établit” (p. 47). But this 
is the only evidence that he would recognize an eternal element in the 
positive laws of men; when he discusses the manner in which they 
come into being and in which they function, it is evident that he con- 
siders them as a series of conventions. His account of the establish- - 
ment and the essential nature of positive law suggests sundry ancient 
parallels. The creation of society brings about war and unrestricted 
violence (pp. 48-49) ; law therefore is not so much the inevitable re- 
sult of the increasing complexities of life as it is the aftermath of a 
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period of anarchy: men, unrestrained by law and suffering in conse- 
quence, voluntarily accepted a curb to bring about more tolerable con- 
ditions (pp. 49-50). Law therefore is fundamentally a matter of con- 
vention, a pact and not a divinely established principle: a viewpoint 
that is often reflected in ancient legal enactments and in the pro- 
nouncements of ancient publicists (pp. 50-53). 


* * * 


CUSTOMS AND MANNERS 


In stressing the idea that sound customs-are supremely important 
in safeguarding the welfare of the state, Montesquieu is expressing 
a conviction that is more or less universal and that received abundant 
expression in antiquity (p. 54). He is also in agreement with certain 
conceptions of the ancients in other features of his discussion. Cus- 
toms influence laws: the careful legislator will always keep existing 
customs in mind (p. 55). Occasionally indeed it will be found ad- 
visable to combine laws and customs (p. 55), or even vices and virtues 
(p. 56). The preservation of customs is essential for the well-being 
of any polity: the subserviency of youth to old age (pp. 56-57) and 
the stressing of paternal authority (p. 57) will be effective in this 
connection. But like everything mortal, customs will undergo altera- 
tion. Sometimes this will be the inevitable result of increasing com- 
munication between neighboring states (pp. 57-58). Occasionally 
however such alteration will be deliberate. In that event the laws 
may be utilized for the purpose, after the fashion of the Lycurgan 
legislation (pp. 58-59) ; but the most effective agent in this respect 
will be the power of example set by the leaders of the people (pp. 59- 
60). 

poe bea | 2 


THE FOUR GOVERNMENTAL TYPES 


Montesquieu’s classification of the sundry governmental types 
is rather unusual. Had he followed the concensus of political opinion 
of the ancients, he would have included the monarchy or the govern- 
ment of one, the aristocracy or the government of the few, the de- 
mocracy or the government of the many (pp. 61-62). He presents 
a different division: the despotism, the monarchy, and the republic. 
But the republic is subdivided into the aristocracy and the democracy, 
which in the discussion of the Esprit are generally widely differentiat- 
ed, so that in reality Montesquieu establishes four governmental forms: 
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the despotism, the monarchy, the aristocracy and the republic (p. 61). 
This classification may be derived from the not dissimilar one of Soc- 
rates, as variously reported by Xenophon and Plato (pp. 62-63). As 
for the principes of virtue, moderation, honor, and fear which Montes- 
quieu assigns respectively to his democracy, aristocracy, monarchy, 
and republic, if the principes of virtue and (to a lesser extent) modera- 
tion owe something to classical political theory (pp. 68-69; 92), the 
idea of establishing a definite principe for each kind of government is 
derived neither from Plato nor from Aristotle, as is maintained by 
Flach and Barthélemy-St. Hilaire respectively (pp. 64-65). This idea, 
artificial and arbitrary in the extreme, has no counterpart in ancient 
political theory: it seems to be one of the trouvailles that were to jus- 
tify the original epigraph of the Esprit: Prolem sine matre creatam.5 
* * * 


DEMOCRACY 


Montesquieu’s discussion of the democracy is obviously based on 
ancient models, and to a large extent on actual functioning polities 
(p. 67). To be sure he pays his respects to the Jesuit government in 
Paraguay, the patriarchal and communistic elements of which suggest 
(so he considers at least) Plato’s model republic (pp. 67-68) ; but after 
all this type of state is more or less of an unapproachable ideal. The 
democracy as he presents it in the Esprit is not a mere philosopher’s 
dream, but a species of synthesis of sundry ancient commonwealths, 
a synthesis that also takes into account indeed the copy-book maxims 
of philosophers and others. 

Montesquieu’s “good republican”, as AEschines would call him,® 
is actuated by virtue, but he is also in duty bound to abide by the prin- 
cipes of equality and frugality. Virtue, equality, and frugality are 
generally found by publicists in the age immediately preceding their 
own; but at any rate they were a commonplace of ancient political dis- 
cussion. Montesquieu, following Aristotle, uses virtue in the sense of 


5 There has been a good deal of discussion about the exact significance of the epigraph. 
The most natural interpretation, which I have adopted above, seems to be that M. has 
reference to his independence or relative independence of his sources (cf. Laboulaye, 
CGEuvres, Ill, p. vi; Sorel, M., p. 69; Holmes, M., p. XV; Dedieu, M., p. 35; Struck, 
M. als Politiker, p. 322); though there are other interpretations, some rather fanciful 
(cf. Demiau de Crouzilhac, Mémoires de l’Académie de Caen, 1860, pp. 303-15; Travers, 
ibid., 1876, pp. 275-83; Vian, Histoire de M., p. 243; Schvarcz, M. und die Verant- 
wortlichkeit der Rathe, p. 167; Acton, Lectures on the French Revolution, p. 8; Klem- 
perer, M., I, p. 40; idem, Studi di filologie moderna, VII (1914), pp. 3-4). 

8 On the Crown, 170. 
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“political virtue” (p. 69), a quality that requires absolute suppression 
of individual desires in the interest of the state (pp. 69-70). The citi- 
zens of the democracy should yield themselves unreservedly to the 
pursuit of virtue; mere affluence is to be shunned (p. 70). Equality 
consists not of an anarchical disregard of superiors but the alternation 
of command among freemen (pp. 70-71); this equality is to be estab- 
lished by legal steps (pp. 71-72). In a state where all men are pre- 
sumably equal and therefore should have the same pleasures and aspi- 
rations, it follows that general frugality should prevail (p. 72); ex- 
travagant expenditure is to be permitted only in behalf of the state 
(pp. 72-73). As in the case of equality, frugality is to be inculcated 
by law (p. 73). 

We come now to the more specific details of Montesquieu’s de- 
mocracy as they correspond to the theory and practice of the ancients. 
When he speaks of the “people” of his democracy, he refers at times to 
the generality of citizens, rich and poor; at times he appears to have 
in mind the lower classes (p. 73). In referring to the division of the 
people into classes (p. 74), he obviously thinks of “the people” as 
including all the citizenry; but generally he has in mind the rank and 
file. He has great faith in their political capacity: they have a certain 
native acumen that enables them to intelligently select their magis- 
trates (pp. 74-76). But he would not have the general intelligence 
of the people rise above a certain level of mediocrity (p. 76). To main- 
tain their interest in government he thinks that they should be en- 
gaged in constant faction (pp. 77-78). When he considers the matter 
of the vote, Montesquieu’s faith in the judgment of the rank and file 
of the citizenry seems to waver; he believes that balloting should be 
public, with certain notables standing by to see that the people are 
duly exercising their gifts of political discrimination (and here he has 
in mind the comitia of Rome) (p. 78). But after all it is the lot that 
is characteristic of the democracy (here he is thinking of the Greek - 
archetype) (pp. 78-80). Only as the lot is defective, it must be at- 
tended by certain restrictions, such as those established at Athens (pp. 
80-81). The laws are to be made by the people (p. 81) with certain 
exceptions (p. 81). The magistrates are not to be drawn indiscrimi- 
nately from the body of citizens; the lower classes are to be excluded 
from office (pp. 81-83). But the latter should at least have the privi- 
lege of choosing their magistrates (pp. 83-84). In the interest of civic 
discipline, these magistrates are to command unquestioning obedience 
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(p. 84); in the interest of'virtue they are to receive no presents for 
the performance of their civic tasks (p. 85). Should civic and mili- 
tary posts be combined? Mindful of the situation in the earlier city- 
state in Greece and in the Roman Republic, Montesquieu answers in 
the affirmative (pp. 85-86). Like the magistrates, the members of the 
senate are also to be chosen by the people (pp. 86-87) ; for life if that 
body serves to maintain ancient institutions, for a stipulated period 
if its function is to conduct public affairs (p. 87). As the spirit of 
faction is as pernicious among senators as it is beneficial to the people, 
it is to be eliminated by secret balloting (p. 88). The senate is con- 
ceived of as primarily the guardian of public morals and the custodian 
of past enactments (pp. 88-89). The senate has general supervision 
over morals; but there is an official who is especially appointed for that 
purpose, the censor (pp. 89-90). 


Montesquieu’s model for his democracy then is the ancient city- 
State as it functioned particularly at Athens, Sparta, and Rome. But 
after all, these ancient republics were quite dissimilar. Athens for a 
goodly portion of her career as an independent state (roughly speaking, 
from the reforms of Clisthenes to the establishment of the aristocracy 
by Antipater) was a true democracy, in the sense that even the hum- 
blest citizens could take an active part in governmental affairs. Sparta 
was a military aristocracy, faithful in theory at least to an outworn and 
shackling tradition. Rome at different stages of her republican career 
was a military aristocracy, a venal oligarchy and, at the time of the 
triumvirates, a hydra-headed despotism with a farcical admixture of 
republican institutions. By choosing the features of his democracy in- 
discriminately from Athens and Sparta and Rome, Montesquieu has 
produced a strange hodge-podge: as Fraulein Zillig puts it,” ‘keine 
reine- Demokratie, sondern mit oligarchischen und aristokratischen 
Elementen gemischt”. At times this synthetic structure is oddly incon- 
sistent. It is a state in which all citizens are to command and to be 
commanded in turn (pp. 70-71) and yet in which the poorer of the 
citizens are to be debarred from office (pp. 81-83) ; in which frugality 
is to be encouraged (pp. 72-73), and yet which is to segregate the citi- 
zens on the basis of their fortunes, i. e., on the basis of their lack of 
frugality (p. 74); in which balloting is to be public (p. 78); yet which 
is to select magistrates by lot (pp. 78-80), that it matters not at all 
whether balloting be private or not; in which the lot is to be adopted 


7 Die Theorie von der gemischtem Verfassung, p. 78; cf. Laboulaye, CEuvres, III, p. xv. 
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so that every citizen may have the hope of attaining office (ibid.), and 
yet in which the choice by lot is to be restricted so that the poorer 
citizens will be excluded from office (pp. 81-83). What contributes 
likewise to make Montesquieu’s discussion essentially academic and 
unreal is his failure to take into account the important rdéle that slavery 
actually played in the ancient city-state (p. 262). To present as char- 
acteristic of the democracy the features of a city-state based upon slav- 
ery and yet to ignore this foundation upon which the entire state rested 
speaks well for Montesquieu’s humanitarianism but hardly for his 
powers of political synthesis. 
* * * 


ARISTOCRACY 


Though Venice seems to be the chief prototype of Montesquieu’s 
aristocracy (p. 91), certain features of his discussion suggest possible 
classical models. 

The principle of moderation indeed, though it was stressed in the 
matter of political practice by Plato and Aristotle and others, is too 
vague and generalized to be traced to any definite source or sources 
(p. 92); but there are certain definite classical parallels for other 
features of Montesquieu’s aristocracy. The people of this aristocracy 
are in effect a populace of serfs, but they are to be treated with a sort 
of contemptuous humanity. Few in number, in order not to give the 
upper classes a pretext for persecution (pp. 92-93), they are to be 
treated justly (pp. 93-94), and are to be reconciled to their subordinate 
position by being entrusted with certain minor governmental functions 
(p. 94). The ballot is as characteristic of the aristocracy as the lot is 
of the democracy (pp. 94-95). As the voters of this aristocracy are 
no rabble, whose interest in government is to be maintained only by 
constant turmoil (as in the democracy), faction is to be avoided by 
maintaining the secrecy of the ballot (p. 95). As for the magistracy, 
the tenure of office should be brief in order to offset the power of the 
magistrates (pp. 95-96). Montesquieu’s aristocratic censors are con- 
ceived in part at least on the basis of the ephors of Sparta (p. 96), 
while his dictator seems to be a replica of that of Rome, though Mon- 
tesquieu stresses only one function of the dictator’s office: the suppres- 
sion of civic discord (pp. 96-97). The aristocratic senate is to prepare 
measures for the deliberation of the citizens (p. 97); its members are 
not to be allowed the privilege of co-optation (pp. 97-98). 

* * 2 
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MONARCHY 


Montesquieu evidently considers the monarchy as the ally prac- 
tical form of government for an eighteenth century Frenchman, and 
in his discussion of its features his chief model is France (p. 99). But 
he could have found abundant materials in antiquity for that purpose. 
Whatever one may think of the dubious affirmation that “les anciens 
n’avoient point une idée bien claire de la monarchie” (Esprit, XI, 8, 
Title), it is certain that through every period of political speculation 
in antiquity the good monarch was held up as an ideal and the mon- 
archy was considered by many as the best type of government (pp. 
100-02) ; what appealed most to the ancients, who were all too familiar 
with the delays, cross-purposes, and backslidings of democracy, was 
the unity of direction in the monarchy and the undivided responsibility 
that made for effective administration (pp. 102-03). 


Montesquieu .accepts as the basic principle of his monarchy the 
code of honor, the essential futility of which he readily admits (p. 275, 
note 4). In so far as his “honor” includes the more general elements 
of personal ambition and national glory, models would be present in 
profusion in every age, including antiquity (pp. 103-05) ; but generally 
when he speaks of “honor” he has in mind the code obtaining at Ver- 
sailles. It is only when Montesquieu discusses the monarch or more 
specifically the manner in which the monarch should exercise power 
that he departs radically from his French model: he sets up an ideal, 
a synthesis of the traits that political theorists have demanded or lauded 
in monarchs from time immemorial, and it is altogether likely that an- 
tiquity. contributed in this respect. This ideal monarch of Montes- 
quieu’s seeks the affection of his subjects (pp. 105-06); leaves pun- 
ishment to others (pp. 106-07); hastens to exercise his clemency on 
every legitimate occasion (pp. 107-08) ; is accessible to even the hum- 
blest of his subjects (pp. 108-09) ; does not through unwarranted envy 
shun merit in selecting his subordinates ((p 109-10). But it is only 
when he considers the monarch that Montesquieu attempts to rise 
above his French prototype and to make of the monarchy a universal 
affair, universally applicable. Generally speaking, he seems to accept 
existing conditions with resigned bitterness (the court at Versailles) 
or to utilize them with a view to securing the public weal (interme- 
diary orders; venality of public office). There were indeed courts in 
antiquity as venal and corrupt as that of Versailles (p. 110); the func- 
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tion of the intermediary orders was reflected, Montesquieu thinks, in 
the institution of the Roman tribunate (pp. 110-11); venality of office 
was by no means unknown (p. 11). But throughout most of the dis- 
cussion Montesquieu has in mind specifically the French monarchy 


as he knew and accepted it. 
* *& 


DESPOTISM 


The despotism as Montesquieu conceives of it is founded obviously 
enough upon the Oriental models furnished by contemporary Turkey 
and Persia (pp. 112-13). Whatever influence antiquity may have 
exerted in this particular is indirect; it is to be sought chiefly perhaps 
in the more or less constant invective directed against tyrants, an in- 
vective that rested in part on historical reminiscence and that in part 
represented a commonplace of literary convention: a species of counter- 
part to the praise of republican virtue (pp. 113-15). 


The principe that Montesquieu assigns to the despotism, that of 
fear, is of doubtful validity: it is not necessarily restricted to the des- 
potic type of polity. Of course the idea of fear as characteristic of 
the despotism is common enough (p. 115). As for the details of Mon- 
tesquieu’s discussion antiquity offers certain more or less superficial 
analogues. Since the preservation of the despot is all-important (p. 
116) — the dictum, “L’état c’est moi”, holds with particular force in 
his case — an army will be required for his defense, which, however 
necessary to the despot, will be a source of danger to himself as well 
as to his subjects (pp. 116-17). In the absence of constitutional guar- 
anties, the succession to the despot’s throne will be an uncertain affair 
(p. 117). Of the despot’s subordinates the vizier will exercise tre- 
mendous power until it please his master to depose him (pp. 117-18). 
In general, however, these subordinates will be mean and incompetent 
creatures, for the despot, fearing and envying ability in others, will 
discourage it almost as an expression of lese-majesty (pp. 118-19). 
The people will be a populace of slaves, imprisoned in ar’ impenetrable 
system of caste (pp. 119-20). Their relations with their lord and 
master will be slight; on such occasions as they would penetrate to his 
presence they will have to assure his benevolence by means of gifts 
(p. 120). Indirectly, however, their interests will be favored by the 
despot: his savage persecution of the affluent will bring them peace 
from oppression (p. 121). 

«se @ 
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LIBERTY 


In his discussion of individual liberty Montesquieu ignores or 
rather derides the philosophical position that the indivjdual may attain 
the freedom of doing what he pleases( p. 124). He discusses liberty 
only in connection with the state. As he would subordinate the indi- 
vidual to the state and subject him unconditionally to the law, he vouch- 
safes the individual that liberty-according-to-law that was quite pre- 
valent in ancient political speculation (p. 125). This liberty, accord- 
ing to Montesquieu, is to be found in the monarchy, as the democracy 
and the aristocracy are not free by nature. This viewpoint would find 
little support among the ancients: liberty was generally considered to 
be characteristic of the democratic form of government and the occa- 
sional association of liberty and the monarchy is to be regarded as ex- 
ceptional (pp. 126-27). But even in the monarchy there is always the 
danger that libérty may be jeopardized by the abuse of power; hence, 
to avoid this contingency, Montesquieu advocates the system of the 
balance of powers. The idea of setting one element of the state against 
other elements so as to constitute an effective check was common 
enough in antiquity; but whereas Montesquieu had selected the execu- 
tive, judicial, and legislative powers for the purpose, the ancients found 
the system of balances in the “mixed government”, comprising mon- 
archic, aristocratic, and democratic elements (pp. 127-30).8 With 
liberty firmly established Montesquieu concedes the occasional neces- 
sity of placing it in abeyance temporarily in the event of national emer- 
gency. Here the influence of antiquity in the form of ostracism and 


the leges de privis hominibus latae is obvious (pp. 130-31). 
* * * 


8 Tchernoff (Revue du droit public, XX (1904), p. 66) sees an evolution of the theory 
of ‘mixed governments” in the intermediary orders that M. postulates for his monarchy; 
that is, the king would represent the monarchic element; the intermediary orders, the 
aristocratic; the people, the democratic. The assumption is doubtful. The people are 
nonentities in the monarchy as M. conceives of it (p. 123), so that the elements involved 
would be reduced to two. There is a closer analogy to ancient “mixed governments” 
in M.’s analysis of the English constitution (Esprit, XI, 6). It will be recalled that in 
England the three powers of the state are reduced to two, executive and legislative, the 
judicial power being eliminated because it is “invisible” (cf. p. 3); whereupon M. estab- 
lishes two divisions of the legislative power, the House of Lords and the Commons. In- 
asmuch as the executive power is represented by the king, it would not be too far- 
fetched perhaps to see in M.’s presentation the combination of monarchic (king), aristo- 
cratic (Lords), and democratic (Commons) elements. And it is possible at least that 
this feature of M.’s analysis of the English constitution was suggested by the ancient 
doctrine of “mixed govérnments.” 
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MILITARY POLICY OF THE STATE 


Montesquieu does not seriously consider the elimination of war- 
fare in the Esprit. It is an inevitable phenomenon, not even neces- 
sarily a scourge of mankind inasmuch as it can bestow positive bene- 
fits upon the conquered; only it should be kept within proper bounds. 
The conservatism of this viewpoint is at once apparent; as a matter 
of fact Montesquieu marks a retrogression from certain pronounce- 
ments of the ancients which either protest vehemently against the need- 
less ravages of war or conjure up the possibility of eternal peace (pp. 
133-34). In various other respects his discussion reflects either the 
usages of antiquity or its political theory. 

War should be based upon necessity (pp. 135-36). In his approach 
to the delicate problem of precisely what constitutes necessity, Mon- 
tesquieu not only adopts the more or less self-evident proposition that 
war is justified when based on self-defense (pp. 136-37) ; he goes fur- 
ther and concedes the right to attack a peaceable neighbor if one’s own 
security is to be assured thereby — a Machiavellian concept that Vol- 
taire has rightfully denounced (p. 137). As for the actual conduct 
of war Montesquieu holds that the opposing nations are to do each 
other only such injury as is essential to obtain the objective of victory ; 
in other words he would eliminate all unnecessary destruction and 
slaughter (pp. 138-39). 

Montesquieu considers in turn the defensive and the offensive 
policy of the state. The defense of the republic is best secured by a 
federation of states, of the type common enough in antiquity (p. 139): 
this defensive alliance serves not only as a barrier against external 
aggression but as a defense against usurpation (p. 139). A study of 
these ancient federations would have suggested to Montesquieu cer- 
tain propositions that he has adopted in his discussion: that federations 
should be composed of states of the same nature (p. 140) ; that power 
should be apportioned according to size (pp. 140-41); that the indi- 
vidual members of a federation should entertain no separate foreign 
relations (p. 141). As for the monarchy, the dictum that fortresses 
appertain specifically to monarchies seems to rest on conditions in 
Montesquieu’s own day: in antiquity fortifications were almost univer- 
sally erected in defense of states of whatever size and kind. Montes- 
quieu however may have had in mind in apparently debarring walls 
from the republic certain pronouncements in antiquity to the effect 
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that the bravery of its citizens defends a republic more effectively than 
walls (p. 142). The defense of the despotism may be best attained 
by isolation (pp. 142-43). It is a difficult task because of tlgp neces- 
sary slowness of mobilization: an idea that recalls the difficulties in- 
volved in assembling the vast cohorts of Persia (p. 143). 


The offensive military policy of the state is as legitimate as its 
purely defensive policy; but Montesquieu would establish certain re- 
strictions. His conqueror is not granted the powers of life and death 
over prisoners: herein Montesquieu agrees with occasional theory in 
antiquity rather than with the actualities of ancient warfare (pp. 144- 
45). Furthermore, war is not to be waged too frequently, for states 
that are pre-eminently warlike, like Sparta and Rome, are funda- 
mentally weak (pp. 145-46). Montesquieu’s conqueror then is hemmed 
in with certain restrictions; but if these restrictions be observed con- 
quest often results in definite benefits to the vanquished. Antiquity 
could have offered Montesquieu examples of certain tangible benefits 
to be attributed to military conquest: the abolition of tyranny (p. 146) ; 
the reduction of excessive taxation (pp. 146-47); the destruction of 
harmful practices (p. 147). Considering now the policy of military 
aggression as it affects the various types of governments, Montesquieu 
on the whole is opposed to the aggrandizement of republics through 
conquest. He adduces “l’expérience de tous les temps et de tous les 
pays” (which would include Athens, Sparta, Thebes, and Rome) to 
prove his contention that republics are notoriously harsh to the victims 
of their conquests (pp. 147-49). Furthermore, a conquering republic 
may jeopardize its own liberty as in the case of Rome (p. 149). Ifa 
policy of military aggression is to be established by republics however 
it would be well to follow the practice of Rome at the beginning of her 
military career and to incorporate the vanquished in the conqueror’s 
state (p. 150). Montesquieu apparently considers that military acqui- 
sition is more natural in the case of the monarchy, a logical conse- 
quence of the assumption that its principe is honor and that honor 
manifests itself particularly in the quest for military renown.9 But 
even in the case of the monarchy there are certain precautions to be 
kept in mind. First, a monarchy should not engage in excessive con- 
quest; great size does not indicate great strength (pp. 150-51). The 
laws and customs of the vanquished must be respected: shunning the 


9Cf. Esprit, IV, 2, § 21: “Il n’y a rien que l’honneur prescrive plus 4 la noblesse que 
de servir le prince a la guerre.” 
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madness of Cambyses, the conqueror is to adopt the sensible policy 
of Alexander and the Romans (pp. 151-52). Again, it would be well 
for a monarchy to transmit its own type of government to a conquered 
state (pp. 152-53). Finally, in the case of the despotism, where possi- 
ble, conquered states are to retain their own kings (p. 153). 


* * 


MONEY 


In the discussion of monetary problems in the Esprit the imprint 
of antiquity seems particularly strong in the derogatory tone that Mon- 
tesquieu occasionally adopts toward money which, he thinks, is essen- 
tially evil and develops covetousness and corruption (p. 155). But 
this pronouncement is not to be taken too seriously. The ideal re- 
public indeed which is small and more or less isolated from its neigh- 
bors might well ban the use of currency (ibid.); but after all in a 
civilized community it is a necessity — and here too Montesquieu is 
in accord with the widespread acknowledgement in antiquity that 
money serves a useful, in fact indispensable, purpose and that in itself 
it is not necessarily evil, though it may be badly employed (pp. 155-56). 


In the more detailed discussion of monetary problems Montes- 
quieu is occasionally in agreement with the pronouncements of the 
ancients. Following Aristotle, who however is not conclusive on the 
point, Montesquieu conceives of money as fundamentally a token: it 
has a certain intrinsic value as a metal, to be sure, but its value as 
a commodity is not to be compared with that which it possesses as 
currency (pp. 156-57). This latter value should be kept as stable as 
possible; consequently the currency should not be debased (pp. 157- 
58). Of course, quite apart from financial manipulation, the value of 
money will be affected by its abundance or scarcity (p. 159). Objec- 
tion to interest is based rather upon prejudice than due regard to the 
facts: Montesquieu has little sympathy with the prejudice against the 
taking of interest so often expressed in antiquity, though this prejudice 
was not universal and Montesquieu might have found partisans of his 
stand among the ancients (pp. 159-61). As for banks, their only legiti- 


mate function is to serve as media of exchange (pp. 161-62). 
* * 
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TAXATION 


Montesquieu’s remarks on taxation are based to a certain extent 
on contemporaneous conditions (p. 163), but undoubtedly owe some- 
thing to classical inspiration. 


Montesquieu’s definition of taxation, that it is a species of pay- 
ment to the state in exchange for the safeguarding of property, recalls 
several similar pronouncements in antiquity (p. 164). In the detailed 
consideration of the problems that taxation presents, Montesquieu di- 
vides existing governments into two categories: modern governments 
(in which he includes the monarchy as well as the republic) and the 
despotism. 

Moderate governments may number within their limits a certain 
number of serfs. Bearing in mind probably the conditions obtaining 
among such enslaved peoples as the Penestae of Thessaly, the Helots 
of Sparta, and the Clarotes of Crete, Montesquieu declares that citi- 
zens should not be permitted to increase the amount of tribute that the 
Slave must pay (pp. 164-65). He devotes most of his attention how- 
ever to such nations as do not possess the institution of serfdom. In 
such states the most natural form of taxation is the merchandise tax, 
which is least offensive to the purchaser; the merchant who pays the 
tax merely adds it to the purchase price (p. 165). The personal tax 
should be assessed according to the resources of those who are to pay 
(pp. 165-66). As for taxation rates, they are higher in proportion to 
the amount of liberty that the citizens enjoy (p. 166). In certain rare 
cases, when a nation has achieved a position of domination among 
other nations, as in the case of Athens or Rome, its citizens may be 
entirely freed from taxation (p..166). Under no circumstances are 
the nobles in the aristocracy to raise tribute; the poorer classes would 
be at their mercy (p. 167). Nor should the citizens be left to the 
tender mercies of the tax-farmers. In general farming of taxes is to 
be heartily condemned: it brings to the fore an unscrupulous group, 
and it is a degrading and pernicious spectacle to behold mere wealth 
purchasing honor in the state (pp. 167-68). As for the proceeds of 
taxation, they may well be used to build up a reserve fund for emer- 
gencies (p. 169). 

In accordance with the tenet that taxes increase in proportion to 
the liberty of the citizens, Montesquieu conceives of taxation in the 
despotism as comparatively light and marked by simplicity: he names 
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specifically the tithe, the per capita tax, and the merchandise tax as 
particularly appropriate. Of these, the merchandise tax applies as well 
to the moderate states of antiquity; but neither the tithe nor the per 
capita tax was generally in vigor among the free peoples of that per- 
iod: a circumstance that may have given rise to the idea that these are 
“servile” taxes (pp. 169-70). Besides relieving his subjects of the 
burden of onerous taxation, the despot often remits taxes to such pro- 
vinces as have suffered: a policy often applied by the Roman Em- 
perors (p. 170). 


* x 


COMMERCE 


Montesquieu’s discussion of commerce, as in the case of taxation, 
centers to a large extent on modern conditions (p. 172), and the in- 
fluence of antiquity is to be sought chiefly in his general attitude 
toward commercial problems as well as certain fundamentals in the 
subsequent discussion. 

Montesquieu’s professed objections to commerce, which he con- 
siders responsible for slackened morals and for avarice, may represent 
in part the disdain of the grand seigneur for trade or gain of any sort 
(though Montesquieu did not scorn to turn an honest penny himself 
in the exploitation of his vineyards) ;1° in part he may be paying hom- 
age to a favorite prejudice of ancient moralists and publicists, who 
felt that there was something mean and debasing about commerce 
(pp. 172-74). And yet, like so many of these same moralists and pub- 
licists, Montesquieu is convinced that commerce is essential in any 
self-sustaining state, and even concedes that it may confer positive 
benefits (pp. 174-76). 

There are sundry ancient parallels for certain features of Montes- 
quieu’s subsequent discussion. The carrying trade should be restricted 
to republics (p. 176). Customs should be levied for revenue only, 
and levies should be assessed impartially upon all nations alike (pp. 
176-77). As commerce is a day-by-day affair, which does not admit 
of undue delay, expedition of commercial affairs is necessary (p. 177). 
Merchants’ associations are particularly appropriate to the republic 
(p. 177). The effectiveness of commerce is due in great part to the 
effectiveness with which commercial obligations are honored; hence 
seizure of the person should be allowed in the case of commercial 


10 Cf, Vian, Histoire de M., p. 159; Perceval, M. et la vigne, Chap. IV. 
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debts (p. 178). Members of the nobility are to be debarred from 
trade; their competition would prove to be ruinous to hey rivals 
among the people (pp. 178-79). 


* * 


MARRIAGE 


Montesquieu views marriage as a civic affair which he discusses 
in connection with luxury, polygamy, and particularly the all-important 
problem of population (p. 18C). Considering marriage in the republic, 
he refers to a custom of the Samnites which provided that the most 
valiant were to obtain the fairest brides (pp. 180-81). But this insti- 
tution is to be limited to small republics, as are the laws that give civil 
authorities the right to intervene in marriage (pp. 181-82). He would 
establish dowries on the basis of the form of the state. Dowries should 
be small in the republic: an idea that may be derived from the legisla- 
tion of Lycurgus and Solon and the fact or rather the tradition that 
dowries were taboo at Sparta (pp. 182-83). Montesquieu establishes 
monogamy in Europe as a consequence of the climate. He mentions 
an alleged law of Valentinian as an unsuccessful attempt to contravene 
this principle; but the law is probably apocryphal (p. 183). Monogamy 
flourishes in Europe for one thing because the old age of the wife 
corresponds to that of her husband (p. 184). In discussing adultery 
Montesquieu gives a history of the punishment of that offense at Rome 
(p. 184). As for the statement that natural offspring are admitted to 
citizenship in the democracy on the basis of the physical needs of the 
state, it seems to be based upon a pronouncement of Aristotle’s (pp. 
184-85). Montesquieu is an adherent of the doctrine of equal repu- 
diatory privileges for men and women; in the later Roman Republic 
and in the early Empire this equality of repudiation seems to have 
been attained (pp. 185-86). With respect to the legal steps that should 
be taken to encourage marriage, Montesquieu obviously has in mind 
the measures adopted by the emperors at Rome (p. 186). 


* * * 


EDUCATION 


Though in many of his discussions Montesquieu mentions the 
principes only as a matter of form, in treating of education he is not 
so much interested in the state per se as he is in the particular principe 
that actuates it. Where virtue is involved, as in the case of the re- 


313 


public, this preoccupation is valid enough; but “education” in the mon- 
archy and the despotism becomes primarily a matter of schooling in 
gallantry in the former and blind acceptance of tyranny in the latter 
(pp. 187-88). So that the only serious discussion of education is in 
connection with the republic, though the discussion is fragmentary at 
best. Here indeed, as the wealth of illustration he gives indicates, he 
follows the paths traced out by the ancients. 

Montesquieu is in entire sympathy with the viewpoint so often 
expressed in antiquity, particularly by Greek publicists, that education 
is not primarily an individual affair but should serve to buttress up the 
state (pp. 188-89). No room is to be left for personal preferences: 
the individual should be merged in the mass and the mass should be 
trained in accordance with the form of the constitution (pp. 189-90). 
Furthermore this education should be consistent: the child should not 
be taught anything that he will have to unlearn later (pp. 190-91). 
An effective auxiliary in inculcating the principles of education will 
be the example set children by their elders (pp. 191-92). Montes- 
quieu is closest perhaps to the ancient ideal in the inordinate import- 
ance he attaches to music, and here, in part at least, his precepts are 
an adaptation of ancient practice. Music has a powerful moral effect 
upon men in general (p. 193); hence it will be effective when em- 
ployed -to soften excessive harshness of temperament (pp. 193-94). 
Only it must be used with caution because certain types of music may 
have a deleterious effect (pp. 194-95). 


* * 


RELIGION 


In his preliminary remarks on the nature of the religious appeal, 
Montesquieu seems to have sought a species of least common denomi- 
nator of likes and dislikes to be found in all religions. In certain cases 
the propositions he establishes would correspond to ancient practice: 
the presence of material elements (p. 199); the multiplicity of rites 
(p. 200); the majesty of temples (p. 202). Others would be found 
in ancient religions rather by way of exception: the spiritualized idea 
of Deity (pp. 198-99) ; the idea of a chosen people (pp. 199-200) ; the 
belief in heaven and hell as an active factor in religious practice (pp. 
200-01); the inculcation of pure morality (p. 201). The ideal state 
religion should take all of these factors into consideration. 
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In general the individual is submerged in Montesquieu’s discus- 
sion of religion, and he insists upon its civic function rather than upon 
the problem of personal salvation. The central idea of the discttssion, 
that religion should serve as the bulwark of the state, occurs often 
enough in antiquity (pp. 202-03), and the same may be said of the 
concept that religion should act as a curb (pp. 203-05). When he con- 
siders in greater detail the manner in which religion should function, 
there is classical precedent for many of his remarks: that a false dogma 
may be useful (p. 205) ; that dogma should be active (p. 206); that 
religion may serve to provide sanctuaries devoted eternally to peace 
(p. 206) and periods of time when war is debarred (pp. 206-07). In 
his approach to certain problems affecting religion Montesquieu re- 
tains the viewpoint that the interest of the state is chiefly to be held 
in mind. In his discussion of religious tolerance he is in accord with 
the attitude that came to be prevalent in antiquity after an initial 
period of more or less marked intolerance (pp. 207-09). The neces- 
sity of avoiding luxury in religious rites was inculcated by moralists 
and legislators at least, if not prevalent in actual practice (pp. 209-10), 
and the same may be said in general of the advisability of restricting 
the number of festivals (pp. 210-11). Montesquieu considers dogma 
only in connection with certain anti-social tendencies. Thus he con- 
demns the idea of predestination (pp. 211-12) and by implication he 
likewise attacks the undue emphasis laid upon the doctrine of expia- 
tion. Attacking ostensibly the pagan doctrine of inexpiable crimes, 
he is essentially in agreement with it (p. 212). 


* * * 


CRIME AND PUNISHMENT 


In his discussion of crime and punishment Montesquieu has 
patently leaned heavily upon antiquity. Often he utilizes ancient 
practice as a spring-board from which to launch his own ideas or as a 
substitute for certain more modern illustrations which it might have 
proved embarrassing or even dangerous to present. The definite in- 
fluence of antiquity is to be seen most clearly perhaps in his discus- 
sion of the general theory of punishment and his inculcation of the 
spirit of moderation, in which matters he adopts certain positions al- 
ready assumed by ancient philosophers or moralists. With respect to 
his ancient sources Montesquieu adopts a compound of sage reflec- 
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tions upon former deleterious practices and of sage adaptation of the 
more enlightened viewpoint already expressed in antiquity. 

To ensure the effectiveness of the criminal law it is essential to 
have a clear idea of the crimes which it is intended to repress. Mon- 
tesquieu discusses with particular detail that of lese-majesty, realizing 
the dangers involved in the indiscriminate application of the charge. 
To whatever extent he may have been referring. covertly to existing 
conditions or ominous possibilities in contemporary France, he limits 
the discussion in the main, ostensibly at least, to the abuses engendered 
under the Empire. The law of lese-majesty should not be applied to 
“crimes” involving the use of words (pp. 215-17), or writings (p. 217), 
or even of mere thoughts (p. 217). But the abuse of the accusation 
laesae majestatis is not restricted to the monarchical type of govern- 
ment. In the republic it is impolitic to visit excessive punishment for 
charges of treason, once the crime has been tracked down (pp. 217- 
18). Turning now to other crimes, he would deny the criminal nature 
of sacrilege unless an attempt against public order is involved; after 
all, Deity should be entrusted with appropriate vengeance (pp. 218- 
19). Montesquieu reacts strongly against the superstitious dread of 
magic which causes it to be included among the darkest crimes (pp. 
219-20). He adopts substantially the tolerant attitude that antiquity 
generally assumed toward pederasty (p. 220), not because he palliates 
the seriousness of the offense but because he thinks that no punish- 
ment can be as drastic as the consequences which are bound to ensue 
in later life. He condemns the practice of imprisonment for debt (ex- 
cept in the case of commercial debts: cf. p. 178) which was so preva- 
lent in antiquity with certain honorable exceptions, notably Athens 
and Rome (p. 221). 


We come now to the matter of criminal procedure. Accusation, 
thinks Montesquieu, should not be left to private citizens but should 
be confined to an officer of the state. Here he breaks sharply with the 
tradition generally established in antiquity, according to which it was 
considered perfectly proper for one citizen to bring accusation against 
another; in many cases indeed no other means for the prosecution of 
crime was provided. Opposition to public accusation was based not 
so much on the feeling that the practice in itself was reprehensible 
but on the terrible excesses to which it sometimes led (pp. 221-24). 
Montesquieu has no sympathy with the use of spies (p. 224) or that of 
anonymous letters (pp. 224-25). He would require a minimum of two 
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witnesses, in capital cases at least (p. 225), and accepts the ancient 
dictum that slaves should not be permitted to testify against their 
masters (p. 226). Judges in the republic should be restricted to a nega- 
tive and affirmative vote, or else should suspend judgment (pp. 226- 
27). Under no conditions should a single judge be permitted to decide 
a case (p. 227). Even with these checks against abuses, Montesquieu 
favors further safeguards, such as those provided in antiquity by exile 
before the passing of sentence; by the consecration of property to a 
divinity so that the people could not directly benefit by confiscation; 
by the appeal to the people when a capital sentence has been pro- 
nounced, as in the case of the provocatio at Rome (p. 227). In the 
monarchy Montesquieu would allow the judges greater leeway, such as 
that enjoyed by the praetors in actions de bona fide (pp. 227-28). 
Though Montesquieu would permit the sovereign to act as judge in the 
despotism, he resolutely debars the practice in the monarchy. Here 
he hardly reflects ancient usage; throughout antiquity the right of the 
king to sit in judgment was conceded, though the abuses of the prac- 
tice have been condemned (pp. 228-29). It is in the decided stand 
that Montesquieu takes against the application of torture that his break 
with ancient criminal procedure is most complete. Torture, generaily 
applied to slaves, was a recognized legal procedure and the protest 
against it was generally a half-hearted admonition that it might not 
always be the most reliable means for exacting the truth from a re- 
calcitrant witness (pp. 229-30). 


In his analysis of the underlying basis of penal sanctions Montes- 
quieu is in accord with sundry pronouncements of the ancients. Pun- 
ishment should be apportioned to the crime (pp. 230-31). Moderate 
punishments should be inculcated (pp. 231-32); as a matter of fact, 
prevention is more desirable than punishment (p. 232). The sense of 
shame is an effective deterrent in this respect (pp. 232-33). Montes- 
quieu is unreservedly opposed to excessively severe punishments. For 
one thing, no matter how atrocious they may be, the criminal becomes 
inured to them (p. 233); and the reluctance on the part of judges to 
inflict the legal penalty may cause the law to be neglected and may 
result in a species of legal immunity (pp. 233-34). In Montesquieu’s 
description of individual penalties his preoccupation with ancient con- 
ditions is apparent. The lex talionis, he thinks, should be applied 
with caution (p. 234). Punishment is to be limited to the culprit and 
is not to be meted out to his relatives (pp. 234-36). Confiscation 
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should not be resorted to in moderate governments: it would destroy 
the sense of security of the citizens. On the other hand, it is legiti- 
mate enough in the despotism, where it becomes a species of revenue 
measure (pp. 236-37). Finally, no punishment should violate the na- 
tural instincts of modesty: among other instances Montesquieu cites the 
well-known and not very well authenticated case of Sejanus’ daughter 
(p. 237). 


* * * 


POPULATION 


Montesquieu’s discussion of population is limited to an enumera- 
tion of the factors that bring about increase and decrease of popula- 
tion, and an account of the legislation to be adopted in that connection. 

The factors that he includes as conducive to fertility are not taken 
exclusively from any particular age; some at least may have been 
suggested to him by antiquity: notably, that increase in population may 
be brought about by public continence (pp. 239-40), or by the equal 
division of estates (p. 240), or by the principle of male succession (p. 
241). Throughout most of the remaining discussion Montesquieu con- 
fines his attention to the ancient world. Thus in considering the factors 
that bring about depopulation, he gives some account of the suc- 
cessive decrease in population in the ancient world following the 
conquests of Rome, the rise of certain philosophical sects and of 
Christianity, and the sexual aberrations so prevalent at the time (p. 
242). Similarly his remarks on the legislation to be enacted for the 
purpose of controlling population are in effect a résumé of the meth- 
ods employed by the ancients to restrict population when it was ex- 
cessive and to bolster it up when it began to wane (p. 242) ; following 
which this historical sketch is carried on to modern times. 


* * 


LUXURY 


Consistent with his laudatory remarks on frugality (pp. 72-73), 
Montesquieu considers that luxury or superfluity, i. e., all that goes 
beyond the mere necessities of life (p. 243), is essentially evil. But . 
luxury is too deeply imbedded in certain states to be ever extirpated; 
hence the wise legislator will ignore the purely ethical aspect of the 
problem. He will merely examine luxury in connection with a definite 
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type of polity and will either reject or accept it, as the form and size 
of the state will dictate (pp. 243-44). 


In considering the various types of government in turn, Montes- 
quieu finds that luxury should be rigorously banned from the republic, 
because wholehearted devotion to the state would give way to egotistic 
ambition. Herein, perhaps, he was swayed by the abundant invectives 
directed against luxury by ancient orators, historians, and philosophers, 
who generally considered it as the ruination of the state (pp. 245-46). 
In likewise debarring luxury from the aristocracy Montesquieu cites the 
system of liturgies in Greece which, he apparently thinks, were de- 
signed to insure the frugality of the individual citizen, though the point 
is doubtful in the extreme (pp. 246-47). If on the other hand Montes- 
quieu admits luxury in the monarchy, it would appear to be a recogni- 
tion of historical fact rather than a reflection of any particular trend 
of ancient philosophic or economic thought, though isolated references 
do consider luxury as definitely a characteristic of the monarchical 
type of government (pp. 247-48). 


The existence of sumptuary laws in the state, in Montesquieu’s 
discussion, will obviously depend upon the admittance or rejection of 
luxury. In the republic and aristocracy, where luxury is taboo, sump- 
tuary laws will be necessary to ensure the proper simplicity of living 
conditions; not so in the monarchy!! or the despotism, where luxury 
is permissible. In the discussion of sumptuary laws in the republic 
Montesquieu has obviously been influenced by the countless laws of 
that type in antiquity, when there was abundant faith (not yet extinct, 
of course) in the efficacy of law in regulating morals (pp. 248-49). 
But these sumptuary laws were not specifically restricted to republics 
in antiquity. The emperors often introduced laws of that type with the 
avowed purpose of restraining the rising tide of expenditure; nor is 
there any indication that such measures were indicative of an increas- 
ingly republican type of government. 


* * * 


SLAVERY 


Montesquieu’s discussion of slavery reveals to the utmost the con- 
flict between the idealist who in legislating for mankind would uproot 
vicious practices wherever they exist and the pragmatist who resignedly 
accepts evil institutions as something to be tolerated much as one does 
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draught or pestilence (pp. 250-51). Consequently Montesquieu’s re- 
marks on slavery fall into two parts. In the first he shows the in- 
justice of slavery and denounces the abuses that it entails; in the sec- 
ond he legislates for the institution with cool and objective detachment. 

He begins his attack on slavery by passing in review the various 
origins commonly assigned to it. Three he specifically attributes to the 
Roman jurisconsults, to wit: slavery following conquest (p. 252), or as 
a means of satisfying debt (pp. 252-53), or through mere accident of 
birth (p. 253). He points out the injustice involved in each case. But 
whatever the origin of slavery, is it valid 4s a fait accompli? Montes- 
quieu quite emphatically thinks that it is not; and he proceeds to bring 
a series of damning indictments against it, indictments which in large 
part had already been brought in antiquity. First, slavery is not in ac- 
cord with natural law (pp. 253-55), though it may be justified in certain 
isolated cases (p. 253, note 11). Again, slavery is not an economic 
necessity (pp. 255-57) ; it has deleterious effects upon master (p. 257) 
and slave (pp. 257-59) alike; slaves may have to undergo the double 
misery of real and personal slavery (p. 259); feminine slaves may be 
a prey to the evil passions of their masters (p. 260). 

But following this unconditional denunciation of slavery, Montes- 
quieu discusses the measures to be taken to regulate it. The existence 
of slavery in the state is to depend upon the type of government; there 
is to be no slavery in the republic and the monarchy; it is to be per- 
mitted in the despotism (pp. 260-62). But in the ensuing discussion 
Montesquieu ignores that assumption; in certain cases he seems to 
take for granted the existence of slavery in the republic or the mon- 
archy (p. 262). His general remarks on the treatment of slaves closely 
follow ancient procedure. First of all, humanity js to be exercised to- 
wards one’s slaves, if for no other reason than to minimize the danger 
of servile insurrection (pp. 262-64). The slave obviously should be 
provided with the necessities of life: food, clothes, lodging (p. 264); 
he should not be neglected in sickness or in old age (pp. 264-65) ; in 
the event of ill-treatment, he should be allowed to change masters (p. 
265). A citizen ill-treating a slave belonging to another should be 
brought to justice (pp. 265-66). The master should not be permitted 
to apply capital punishment to his slaves; the death sentence should 
be passed and carried out by a judicial authority (pp. 266-67). There 
are certain other vital problems in connection with slavery. Slaves 


11 Except in certain cases: cf. Esprit, VII, 5. 
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should not be too numerous in a moderate state or else they will con- 
stitute a standing menace; in a despotism the problem is not.so acute: 
the lot of slaves does not differ materially from that of freemen (pp. 
267-69). In the idea that slaves should not be armed in the republic 
Montesquieu is in agreement with the situation obtaining in certain 
States in antiquity, notably Athens and Rome, though slaves were some- 
times enlisted in the armed forces in the event of emergency (pp. 269- 
70). Finally, the emancipation of slaves offers serious problems. In 
the republic if slaves are freed en masse they will not be able to find 
subsistence and will constitute a burden to the state (pp. 270-71). Cer- 
tain desirable methods of emancipation must be adopted: two of those 
suggested by Montesquieu, the slave’s purchase of his own freedom 
by means of the peculium (p. 271) and the establishment of a time 
limit for slavery (p. 272) were common enough in antiquity. An ef- 
fective method of curbing the excesses of freedmen is to carefully 
indicate their duties toward their former masters (pp. 272-73). The 
dangers of emancipation are likewise great in the monarchical type of 
government, because the freedmen of political potentates tend to 
acquire a dangerous amount of power; here Montesquieu obviously 
has in mind the’terrible excesses of certain freedmen of imperial Rome 
(p. 273). 


‘ec’ 


CORRUPTION AND PRESERVATION OF THE STATE 


In dealing with the corruption and preservation of the state Mon- 
tesquieu is unalterably opposed, apparently, to changes in existing in- 
stitutions, even to such as may result in betterment of conditions; he 
is chiefly interested in the maintenance of the status quo. It is the 
duty of the legislator to analyze the possible causes of corruption, or 
rather alteration (p. 275) in the state, and to ward off corruption by 
whatever means he may. It is likely that Montesquieu derived from 
Aristotle the general plan of the discussion: that of considering in turn 
the factors bringing about the dissolution of the existing form of the 
state and those which assure its preservation (p. 276), though Aris- 
totle’s treatment involves not so much dogmatic postulation of doctrine 
as it does historical observation and helpful suggestion. As for the 
details of the discussion Montesquieu owes much to a variety of an- 
cient sources. 
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The position that corruption is due to the corruption of the prin- 
cipes suggests certain analogues in antiquity, though these do not of 
course stress the principes in the narrow acceptance of the term as 
employed by Montesquieu (pp. 276-77). Is corruption inevitable? 
It is not quite clear from the Esprit how Montesquieu would answer 
that question. Certainly the trend of opinion in antiquity pointed to 
the mortality of all human institutions (pp. 277-78). As for Montes- 
quieu’s other general remarks on the nature of corruption there are 
various classical precedents for the positions that corruption may set 
in even when the most trivial change in the constitution is involved 
(p. 278) ; that it is very easy for corruption to originate (p. 279) ; that 
it does not generally begin with the lower classes, who merely ape 
their betters (pp. 279-80). Montesquieu now considers in turn the 
corruption of the various governments that he had set up. His de- 
mocracy, as we have seen, is a composite picture of ancient city-states; 
and his discussion of the corruption of democracy is grounded upon 
ancient precept. Neglect of the laws is one very important factor (pp. 
280-81) ; another is the degeneration of the republican quality of virtue 
(pp. 281-82). Again, the democracy is corrupted when citizens are not 
content to obey those whom they have selected as their magistrates 
and a spirit of extreme equality becomes general (p. 282). This spirit 
may be caused by victory, which gives the people an exaggerated idea 
of its own importance (p. 283). It is abetted by mercenary demagogues 
who rouse the masses to their own ruin (pp. 283-85) ; finally, it brings 
about the advent of tyranny, for after the period of anarchy that follows 
the exercise of excessive liberty the state passes into the hands of an 
absolute ruler (p. 285). The system of gratuitous distributions accord- 
ed to the people is another source of corruption in the democracy (pp. 
285-86). As for the corruption of the aristocracy there are ancient 
analogues for the following concepts: that corruption may be due to 
political inequality (pp. 286-88) or economic inequality (p. 288) ; that 
the government is transformed when the power of the nobles becomes 
arbitrary (pp. 288-89) ; that the existence of family feuds may jeop- 
ardize the state (p. 289). Traces of classical influence in the discus- 
sion of corruption in the monarchy are slight, though one may indicate 
various parallels for certain pronouncements of Montesquieu’s: that 
corruption sets in when the monarch becomes unduly severe (p. 289), 
or when he assumes too much power (p. 290), or when he adopts an 
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insulting attitude toward his subjects (pp. 290-91), or when he bestows 
honors upon the unworthy (p. 291). 

Foliowing the treatment of corruption in the body politic, Montes- 
quieu gives a sketchy account of the means by which it is to be averted, 
occasionally utilizing classical precept. In any type of polity it is im- 
portant above all to preserve the principes (pp. 291-92). The democ- 
racy may be preserved by forcing the citizens to heed the sacred nature 
of an oath (p. 292) and by not unduly extending its territory (pp. 292- 
93). In the case of the aristocracy, the perils and fatigues of com- 
mand should be stressed so that only high-minded citizens will be at- 
tracted to the magistracies (pp. 293-94). The citizenry is to be kept in 
fear of some external danger menacing the state (p. 294), while the 
disfranchised classes are to be conciliated by the display of public 
wealth (p. 295) and the distribution of largesse (p. 295). The mon- 
archy may ward off corruption by keeping within its natural limits 
(pp. 295-96). Corruption may be averted in the despotism for a time 
at least by a calculating policy of temporary reform (p. 296). 
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PART IV 
INDEX OF TOPICS 


Accusation, Public: 221-24. 
Adultery: 184. 
Anonymous Letters: 224-25. 


Aristocracy. 
Corruption of ...: 286-89; Luxury in ...: 246-47; Moderation 
as Principe of ...: 92; Preservation of ...: 293-95. 
Balance of Powers: 126-130. 
Ballot. 


... in Aristocracy: 94-95; ... in Democracy: 78-81; ... in 
Democratic Senate: 88. 
Banks: 161-62. 
Barren Countries: 38-39. 
Carrying Trade: 176. 
Censorship (Aristocracy) : 96. 
Censorship (Democracy) : 89-90. 
Clemency of Monarch: 107-08. 
Climate. 
. Affects Laws: 31; ... and Laws: 31-32; ... not Exclusive 
Factor: 32-33; Effects of ... Overcome by Laws: 31-32; Moral 
Effects of ...: 28-30; Physiology of ...: 27-28; Political Effects 
of ...: 30-31. 
Commerce. 
. as Aid to Civilization: 174-76; ... as Evil: 172-74; Neces- 
sity of Expedition in ...: 177; Nobles Debarred from ...: 178-79. 
Commercial Penalties: 178. 
Confiscation: 236-37. 
Conqueror’s Power of Life and Death: 144-45. 
Conquests. 
. of Democracy: or ... of Despotism: 153; ... of Mon- 
archy : 150-53; Beneficial ...: 146-47. 
Corruption of Aristocracy. 
: Arbitrary Power of Nobles: 8-89 ; Bitienie Mg ier 
286-88; : Extremes of Poverty and Wealth: 288 ; : Family 
Feuds: 289. 
Corruption of Democracy. 
: Distributions to People: 285-86; : Extreme Equality: 
282; : Laxity in Execution of Laws: 280.81 ; : Loss of Vir- 
tue: 281-82. 
Corruption of Monarchy. 
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...: Exclusive Assumption of Power by Monarch: 290; .... 
Honors Unjustly Bestowed: 291; ...: Insults to Subjects: 290- 
91; ...: Severity of Monarch: 289. 
Corruption of State. s 
... Does not Originate with People: 279-80; :.. Due to Cor- 
ruption of Principes: 276-77; ... May Be Brought about by Slight 


Change in Constitution: 278; Facility of ...: 279; Is ... Inevita- 
ble? : 277-78. 

Court: 110. 

Customs and Manners. 

... Changed by Communication: 57-58; ... Changed by Ex- 
ample: 59-60; ... Influence Laws: 55; Deliberate Changes in 
..-: 58-60; Desirability of Preserving ...: 56; Functioning of 
...: 55-56; Laws and ...: 58-59; Laws and ... of Vanquished 


‘Must Be Respected: 151-52; Laws Combined with ...: 55; Meth- 
ods of Preserving ...: 56-57. 


Debt: 221. 
Demagogues: 283-85. 
Democracy. 
Conquests of ... Should Enter its Sphere of Government: 150; 
Corruption of ...: 280-86; Harshness of ... to Conquered States: 


147-49; Liberty of ... Jeopardized by Conquest: 149; Luxury in 
...: Preservation of ...: 292-93; Virtue as Principe of... : 68-69. 
Despot. 
: ... Requires Army for Defense: 116-17; People Protected by 
Absolutism of ...: 121; Presents to ...: 120; Preservation of ... 
is Important: 116. 
Despotism. 
Chief Minister in ...: 117-18; Defensive Weakness of ...: 
143; Emancipation of Slaves in ...: 273; Fear as Principe of ...: 
115; Isolation as a Means of Defense of ...: 142-43; Men of 
Ability Discouraged in ...: 118-19; Preservation of ...: 296; 
‘States Conquered by ... Should Retain Own Kings: 153; Succes- 
sion to Throne in ...: 117; Taxation in ...: 169-70. 
Dictator: 96-97. 
Distributions to People. 
. in Aristocracy: 295; ... in Democracy: 285-86. 
Dogma. 
... Should Be Active: 206; Anti-Social ...s: 211-12; False ... 
May Be Useful: 205. 
Dowries: 182-83. 
Education. 
... by Example: 191-92; Civic Importance of ...: 188-90; Con- 
sistency in ...: 190-91; Music in ...: 192-95. 
Emancipation of Slaves. 
... by Establishing Time Limit for Slavery: 272; ... by Pecu- 
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lium: 271; ... in Despotism: 273; ... in Monarchy: 273; ... in 
Republic: 270-73; Dangers of Wholesale ...: 270-71. 
Equality. 
Definition of ...: 70-71; Establishment of ...: 71-72. 
Equality, Extreme (Democracy). 

... Abetted by Demagogues: 283-85; ... Caused by Victory:. 

283; ... Leads to Tyranny: 285. 
Farming of Taxes: 167-68. 
Fear as Principe of Despotism: 115. 
Federation of States. 

... aS Defense against Usurpation: 139; ... Composed of Sim- 
ilar States: 140; No Separate Alliances in ...: 141; Power Ap- 
portioned according to Size in ...: 140-41. 

Fertile Countries: 36-37. 
Festivals, Religious: 210-11. 

Four Governmental Types: 61-65. 
Free Trade: 176-77. 

Freedmen, Duties of: 272-73. 
Frugality. 

Establishment of ...: 73; General Remarks on ...: 72; Private 

... and Private Munificence: 72-73. 
Funeral Rites: 210. 
Harmful Practices Eliminated by Conquerors: 147. 
Honor as Principe of Monarchy: 103-05. 
Ideal Republic: 67-68. 
Inequality in Aristocracy. 

... between Members of Ruling Class: 287-88; ... between 

Ruling Class and People: 287. 
Inexpiable Crimes: 212. 
Interest: 159-61. 
Intermediary Orders: 110-11. 
Islands: 39. 
Judge (Monarchy). 

Greater Power Accorded ...s in Monarchy: 227-28; Prince as 
... 2 228-29, 

Judge (Republic). 

Checks on Decisions of ...s: 227; Restrictions on ...s: 226; 

Single ... as Abuse: 227. 
Law. 

. as Eternal Principle: 41-47; ...s and Climate: 31-32; ...s 
and Customs of Vanquished Must Be Respected: 151-52; ...s 
Combined with Customs: 55; ...s made by People: 81; ...s That 
Are Not Enacted by People: 81; Customs Influence ...s: 55; 
Establishment of Positive ...: 48-50; Eternal Basis of Positive 
...? 47; Laxity in Execution of ...s Causes Corruption: 280-81; 
Man and Natural ...: 43-47; Positive ...: 47-53; Positive ... as 
Convention: 50-53, 


326 


Lese-Majesty. 
. in the Republic: 217-18; Thoughts as ...: 217; Words as 
-..: 215-17; Writings as ...: 217. 
Lex Talionis: 234. 
Liberty. 

... Assured by Balance of Powers: 127-30; ... in the Mon- 
archy: 126-27; Philosophical ...: 124; Political ...: 125; Sus- 
pension of ...: 130-31. 

Lot. 
... Characteristic of Democracy: 78-80; Necessary Restrictions 
on ...: 80-81. 
Luxury. 
.., inthe Aristocracy: 246-47; ... in the Democracy: 245-46; 
. in the Monarchy: 247-48; Religion and ...: 209-10. 
Magic: 219-20. 
Magistrates (Aristocracy) : 95-97. 
Magistrates (Democracy). 

... Must Command Obedience: 84; ... Named by People: 83- 
84; ... not Selected from Plebeians: 81-83; ... Should Combine 
Civil and Military Posts: 85-86; Presents to ... Forbidden: 85. 

Magistrates (Despotism) : 117-19. 
Magistrates (Monarchy): 109-10. 
Man in State of Nature: 44. 
Marriage. 
. in Republic: 180-81; Intervention of State in ...: 181-82; 
Measures to Encourage ...: 186. 
Merchants’ Associations: 177. 
Moderation as Principe of Aristocracy: 92. 


Monarch. 
... Should Leave Punishment to Others: 106-07; ... Should 
Seek Affection of Subjects: 105-06; Accessibility of ...: 108-09; 


Exercise of Clemency by ...: 107-08; Use of Able Subordinates 
by ...: 109-10. , 
Monarchy. 

... Can Transmit Own Government to Conquered States: 152- 
53; ... Defended by Fortresses: 142; Conquests of ... Should 
Be within Natural Boundaries: 150-51; Desirability of ...: 100- 
03; Emancipation of Slaves in ...: 273; General Remarks on 
...: 100-02; Honor as Principe of ...: 103-05; Judges in ...: 
227-29; Liberty in ...: 126-27; Luxury in ...: 247-48; Preserva- 
tion of ...: 295-96; Superiority of ... over Republic: 102-03. 

Money. 

... as Evil: 155; ... as Necessity: 155-56; ... as Token of 
Value: 156-57; Debasing of ...: 157-58; Effect of Abundance of 
soa TA'5O; 

Monogamy: 183-84. 
Natural Offspring as Citizens: 184-85. 
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Nobles (Aristocracy). 

... Debarred from Commerce: 178-79; ... Should not Collect 
Taxes: 167; ... Should Render Justice to People: 93-94; Arbi- 
trary Power of ... Leads to Corruption: 288-89; Relations be- 
tween ... and People: 92-94. 

Nobles (Monarchy) : 178-79. 
Ostracism: 130-31. 
Paternal Authority: 57. 
Pederasty : 220. 
People (Aristocracy). 
... Should not Be Political Nonentities: 94; Nobles Should 


Render Justice to ...: 93-94; Political Impotent among ... to 
Be Few in Number: 92-93; Relations between Nobles and ...: 
92-94. 

People (Democracy). 

Corruption Does not Originate with ...: 279-80; Division of ... 
into Classes: 74; Faction among ...: 77-78; Mediocrity of Fortune 
and Talent Desirable among ...: 76; Political Capacity of ...: 
74-76. 


People (Despotism). 
... Protected by Absolutism of Despot: 121; Hereditary Pro- 


fessions among ...: 119-20; Presents of ... to Despot: 120. 
Polygamy: 183-84. 
Population. 
... and Legislation: 242; Equal Division of Lands and ...: 
240; Factors Bringing about Decrease of ...: 242; Principle of 
Male Succession and ...: 241; Public Continence and ...: 239- 
40. 


Predestination: 211-12. 
Preservation of Aristocracy. 

...: Display-of Public Wealth: 195; ...: Distributions to Peo- 
ple: 295; ...: Stressing External Danger: 294; ...: Stressing 
Perils and Fatigues of Command: 293-94. 

Preservation of Democracy. 

...: Democracy Should Be Small: 292-93; ...: Effect of Oath: 
292. 

Preservation of Despotism: 296. 
Preservation of Monarchy: 295-96. 
Principe. 

Corruption of State Due to Corruption of ...s: 276-77; Deriva- 
tion of ...s: 64-65; Fear as ... of Despotism: 115; Honor as ... 
of Monarchy: 103-05; Moderation as ... of Aristocracy: 92; State 
Maintained by Preservation of ...s: 291-92; Virtue as ... of 
Democracy: 68-69, 

Punishment. 

... Apportioned to Crime: 230-31; ... of Relatives of Culprit: 

234-36; ... Outraging Modesty: 237; Atrocity of ... Leads to 
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Immunity: 233-34; Culprit Becomes Inured to Severe ...: oe 
Degree of Severity in ...: 231-32; Prevention CLIT to. 
232; Shame as Effective oe : 232-33. 

Reclaimed Lands: 39. 

Religion. 

... and Luxury: 209-10; ... as Bulwark of State: 202-03; .. 
as Curb: 203-05; Crimes against ...: 218-19; Districts Devoted 
to Peace Established by ...: 206; Periods of Truce Established 
by ...: 206-07. 

Religious Appeal. 

...: Belief in Heaven and Hell: 200-01; ...: Idea of Chosen 
People: 199-200; ...: Material Elements: 199; : Multiplicity 
of Rites: 200; ...: Pure Morality: 201;....: : Spiritualized Idea of 
Deity: 198-99; ...: Temples: 202. 

Republic. 
: Maintained by Federation of States: 139; Emancipation of 
Slaves in ...: 270-73; Judges in ...: 226-27; Marriage in ...: 
180-81 ; Superiority of Monarchy over ...: 102-03. 
Repudiation: 185-86. 
Reserve Fund: 169: 
Senate (Aristocracy). 

Principle of Co-optation not to Be Applied in ...: 97-98; Réle 

Ofc. .: Gis 
Senate (Democracy). 

Function of ...: 88-89; Length of Service of ...: 87; Method 

of Selection of ...: 86-87; Secrecy of Ballot in ...: 88. 
Slavery. 

... in Relation to Type of Government: 260-62; ... Is not Es- 
sential: 255-57; ... is Unnatural: 253-55; Bad Effects of ... on 
Master: 257; Combination of Real and Personal ...: 259; Defi- 
nition of ...: 251; Origin of ... according to Jurisconsults: 251- 
53. 

Slaves. . 

... aS Witnesses: 226; ... Debarred from Acquiring Personal 
Merit: 257-59 ; Arming of ...: 269-70; Capital Punishment of... : 
266-67; Change of ...’ Masters: 265; Emancipation of ...: 270- 
73; Feminine ... a Prey to Masters: 260; Food and Clothing of 


: 264; Ill-Treatment of Another’s ...: 265-66; Number of 
: 267-69; Sickness and Old Age of ...: 264-65; Utility of 
Humane Treatment of ...: 262-64. 
Spies: 224. 


Subserviency of Youth to Old Age: 56-57. 
Sumptuary Laws: 248-49. 
Taxation. 
. Abolished in Certain States: 166; ... in Moderate Gov- 
ernments: 164-69; ... Involving Serfs: 164-65; ... on Merchan- 
dise: 165; ... Rates Higher in Proportion to Liberty: 166; Defini- 
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tion of ...: 164; Direct ...: 167-68; Excessive ... Abated by 
Conquerors: 146-47; Personal ...: 165-66; Remission of ... in 
Despotism: 170. 
Tolerance, Religious: 207-09. 
Topography. 
Moral Effects of ...: 34-36; Political Effects of ...: 36-39. 
Torture: 229-30. 
Tyranny. 
... Abolished by Conquerors: 146; Extreme Equality Leads to 
weve eons 
Venality of Office: 111. 
Virtue. 
... aS Principe of Democracy: 68-69; ... Destructive of Indi- 
vidual Desires: 69-70; ...s Combined with Vices: 56; Definition 
of ...: 69; Loss of ... Causes Corruption of State: 281-82.; 
Wealth no Substitute for ...: 70. 
Warfare. 
Justified ...: 135-36; Justified Offensive in ...: 137; Method 
of Conducting ...: 138-39; Self-Defense in ...: 136-37. 
Warlike States, Weakness of: 145-46. 
Witnesses. 
Number of ...: 225; Slaves as ...: 226. 
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